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PREFACE 


THE object of this book is to describe the present 
Constitution of India, with special reference to its working 
since its inauguration. The book is primarily intended for 
those students of our Universities and Colleges who have to 
take up the Indian Constitution as part of their course; 
and I have attempted, as far as possible, to treat the 
‘subject in an impartial and scientific way. ! have. not, 
howevez, hesitated to express my own views on undecided 
points of law, in the hope of eliciting expressions of opinion 
from others who are more competent to judge of them 
than myself. Nor have I refrained from pointing out what 
appeared to me to be inherent defects in our constitutional 
system, by comparing it with the political systems of 


_ England and of self-governing Dominions like Canada, 


Australia and South Africa. Another point which I should 
like my readers to keep in view, is that this book treats of 


- the existing Constitution of India and not of its Administra- 
tion. The foregoing statement will, I hope, suffice to 


explain the general scope and plan of the work. 

I have purposely entered into the details of electoral 
matters for three reasons. First, the electoral rules and 
regulations in force in different parts of British India, even 
in respect of elections to the same legislative body, e.g., 


~ the Legislative Assembly or the Council of State, are of 


“pewildering variety. Secondly, as this book is intended 


4 for the use of students of different provinces, I have thought 
4 pit desirable that it should deal, as far as space would 


_T 230 an » 


“a permit, with the electoral rules and regulations obtaining in 


Bai the provinces. In the third place, the official documents 
containing those rules and regulations are not always easily 


; = accessible to our students. This has, much to my regret 


Y extended the length of the book beyond what would perhaps 


“3 _ have been desirable. I may state here, however, that 
«Chapters IX and X are intended solely for the students of 


‘the provinces to which those chapters relate. 
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I take this opportunity of expressing my thanks to 
Dr. P. J. Hartog, ¢.1.e., Vice-Chancellor of Dacca Univer- 
sity, for the assistance I have received from him both in 
the preparation and publication of this book. I have, while 
engaged on it, always enjoyed his genuine sympathy and 
encouragement. [am aiso deeply indebted to Professor 
P. B. Rudra of Dacca Intermediate College, who has - 
read through practically the whole of the book in manus- 
cript, and favoured me with a number of corrections. I 
must also. thank Dr. R. C. Majumdar, Mr. C. L. Wrenn and — 
Mr. P. K. Guha of the University of Dacca for the help I 
have received from them in connection with this work. 

I have tried to bring the book, as far as possible, up to 
date. As it has been prepared-under the constant pressure 
of official duties, I may perhaps have fallen into errors on 
some points. I shall be extremely grateful if any of my 
readers will kindly call my attention to any errors which 


they may discover. 
D. N. BANERJEE. 
Dacca UNIVERSITY, . 
February, 1925. 


Postscript.—As the work was completed about a month 
before the publication of the Report of the Reforms 
Enquiry Committee, 1924, it has not been found possible ~ 
either to consider the Report or to make any use of it in © 
the text. It is hoped, however, that every student of the 
Indian Constitution will make a very careful study of this 
- indispensable document. 

It is at once a duty and a pleasure to express here my 
sense of obligation to Sir Evan Cotton, ¢.1.8., late Presi- 
dent of the Bengal Legislative Council, who has kindly 
written a Foreword for the book, and to Mr. H. D.. 
Bhattacharyya of Dacca University, who has gone 
through all the proofs with great care and made valuable 
suggestions upon them. 

November, 1925. D. N. BANERJEE. 


FOREWORD 


Tuer Government of India Act of 1919 is admitiedly not 
a perfect Act. [have yet to learn of a legislative 
enactment which can be described as such. But it 
represents an honest and considered attempt to provide 
India with a workable Constitution on Western lines. 
It is therefore to be regretted that a considerable volume 
of criticism has been directed against the measure by 
those who (to judge by: their utterances) have devoted 
little attention to its contents; while, as far as Bengal is 
concerned, it must be acknowledged that no. serious 
effort has been made to explore and develop the 
opportunities which are afforded by the Act. 

I welcome, therefore, the valuable and _ suggestive 
contribution which Mr. Debendra Nath Banerjee offers 
in the following pages towards a careful and sustained 

study of the present constitutional position. But with 
regard to the resubmission of rejected grants, I venture 
to disagree with him. The total rejection of a grant 
does not supply the most adequate method of expressing 
dissatisfaction with the policy of a Minister or Ministers. 
That end is more properly achieved by the carrying of 
a token reduction—which by Parliamentary convention is 
fixed at £100—in the amount of a grant: and I note 
that the point has not been overlooked in dealing with 
the question of Ministers’ salaries. The same principle 
must be held to apply to grants for the administration 
of those departments which have been placed under 
_ Ministerial control. In such cases total rejection is likely 
to result in dislocation of that portion of the administra- 
tive machinery for which the money is required. No 


od 
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constitution can be worked if it is to remain liable to @ 
succession of shocks which must deprive — transferred 
subjects of the funds necessary for their administration. 
The wholesale rejection of grants forms no part of the 
English political: system, and this is no doubt the reason 
why Mr. Banerjee has been unable to find English 
precedents : but he may rest assured that, if the practice 
became common, steps would promptly be taken to 
prevent its recurrence. | 

No discussion is, however, possible without a healthy 
difference of opinion; and I can recommend Mr. Banerjee’s 
book with confidence to the rising generation of Bengal, 
with whom the rightful guidance of the future of their 
country rests. 


EVAN COTTON. 
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. 4, line 7 from top: for ‘ act’ read ‘ Act.’ 

P, 8, note 2, line 3: for ‘is’ read ‘ are.’ 

. 9, line 11 from top and also line 3 from bottom: for ‘ Unitary’ 
vead ‘ unitary.’ 

P. 29, line 7 from bottom: for ‘ Andamans’ read ‘ Andaman.’ 

P. 30, line 8: after ‘elected inembers’ udd: exceptin the case of 
the Burma Council in which the minimum percentage of elected 
members is fixed at sixty. ° 

. 41, line 5 from bottom : for ‘ has recently been amended partially 
in favour of political prisoners’ read ‘has recently been 
amended.’ 
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P. 92, line 1 from bottom : for ‘ oint’ read ‘ joint.’ 

P. 133, note 2, line 9 from bottom: for ‘1922 and 1923’ read 
* 1922-23.’ 

P. 153, line 15 : for ‘ must’ read ‘ must be.’ 


P, 252, line 14 from bottom: for ‘that’ read ‘ than.’ 

P 284, line 6 from top: for ‘ Beluchistan’ read ‘ Baluchistan.’ 

P. 292, note 2, line 2: for ‘1924’ read ‘ 1921.’ 

P. 353, note 5. ddd - The Pargana of Manpur has also been recently 
formed into a Chief Commissionership. The Agent to the 
Governor-General in Central India is its Chief Commissioner. 

P. 370, line 18 from top: for ‘the Indian Councils Act’ read ‘the 
Government of India Act.’ 

Perio, ine 15: for “by vead.* in. 

P. 416, line 7: for‘o , read ‘ to.’ 
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INTRODUCTORY 
THE SALIENT FEATURES OF THE INDIAN CONSTITUTION 


The Indian Constitution mainly ‘ written’ and documentary—Its 
basis—Conventional elements in it—Comparison with England and 
the United States—Its generally ‘rigid ’ character—Indian legisla- 
tures ‘non-sovereign law-making bodies’--Power of the Indian 
Courts—Comparison with the Union of South Africa—The Constitu- 
tion as yet unitary and not federal—Comparison with the United 
States and Canada—How it came to be unitary—A forecast about 
the future form of the Government of India—The provisional 
character of the present Constitution of India. 


The Constitution of British India, 1 whereby we mean 
the body of rules and principles relating to her 

The Indian £ Xa! . SPE ee : : 
Constitution tUndamental political institutions, is mainly 


mainly — ‘written’ and documentary. Its basis is an 
liad enactment of the British Parliament, namely, 


mentary. Its the Government of India Act,* and the Rules * 
panies made thereunder. ‘There are no doubt some 


1 “The expression British India shall mean all territories and 
places within Her Majesty’s dominions which are for the time being 
governed by Her Majesty through the Governor-General of India, or 
through any Governor or-other officer subordinate to the Governor- 
General of India. The expression India shall mean British India, 
together with any territories of any Native Prince or Chief under the 
suzerainty of Her Majesty, exercised through the Governor-General 
_of India or through any Governor or other officer subordinate to the 
Governor-General of India’—The Interpretation Act of 1889 (52 and 
53 Vict., Ch. 63, Sec. 18)—The lmperial Gazetteer of India, vol. 
iv, pp. 59-60. 

25 and 6 Gee. 5, Ch. 61; 6 and 7 Geo. 5, Ch. 37; 9 and 10 Geo. 5, 
.Ch. 101; and 14 and 15 Geo. 5, Ch. 28. Itis the Government of 
India Act, 1915, as amended by the Government of India (Amend- 
ment) Act, 1916, and as further amended by the Government of 
ee Act, 1919, and the Government of India (Leave of Absence) Act, 

*e.g., the Devolution Rules; the Electoral Rules; the Legisla- 
tive Rules, etc. 
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conventional elements? in our Constitution, but their 

number is, as yet, not very considerable ; nor 
ee are they, with very few exceptions, of much 
in it. constitutional importance. Whatever differences 

of opinion may exist among constitutional 
writers regarding the exact proportion and political signi- 
ficance of the conventional elements in the Constitution of - 


Under Section J29A of the Government of India Act, where any 
matter is required to be prescribed or regulated by Rules under the 
Act and no special provision is made as to the authority by whom 
the Rules are to be made, the Rules are made by the Governor- 
General in Council with the sanction of the Secretary of State in 
Council, and are not subject to repeal or alteration by the Indian 
Legislature or by any local Legislature. All such Rules must 
ordinarily be laid before both Houses of Parliament as soon as may 
be after they are made, and if an address is presented to His 
Majesty by either House of Parliament within the next thirty days on 
which that House has sat after the Rules are laid before it, praying ~ 
that the Rules or any of them may be annulled, His Majesty in 
Council may annul the Rules or any of them, and those Rules must — 
thenceforth be void, but without prejudice to the validity of 
anything previously done thereunder. 

If, however, the draft of any such Rules are laid, under the ~ 
direction of the Secretary of State, before both Houses of Parliament 
and are approved by them without modification or with such 
modifications as are agreed to by both Houses, the Rules may be. 
made in the form in which they have been approved. These rules 
will be valid without further reference to Parliament. 

le.g., the custom, seldom disregarded, fixing the tenure of office 
of certain high officials like the Governor-General, the Governor, the 
Lieutenant-Governor and the member of an Hxecutive Council, at 
five years. This ‘limitation is not imposed by statute or by the. 
instrument of appointment’ (Ilbert, 74e Government of India, p. 45). 
‘The origin of this custom may be. traced to the particular provision 
of Lord North’s Regulating Act which fixed the tenure of office of the 
first Governor-General and his ‘Counsellors’ at five years (Cf. 
Albert). 

Among other constitutional maxims which have been accepted as 
part of our Constitution, we may mention here the following :— 

(1) ‘The Ministers selected by the Governor to advise him on 
the transferred subjects should be elected members of the Legislative 
Council, enjoying its confidence and capable of leading it’ ; 

(2) they must resign office. when-they have ceased to command 
the confidence of the Council; and — 

(3) the Finance Act (in the Central Government) should be 
passed annually. Seg: 
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the United States of America, it will not at all be far from 
the truth to assert that, so far as the pre- 


SihEGee ponderance of the ‘written’ and legal elements 
fand and is concerned, our Constitution resembles more 
eee closely the Constitution of the United States 


than that of England, which is, to quote the 
words of Sir Sidney Low,! ‘partly law, and partly history, 
and partly ethics, and partly custom, and partly the 
result of the various influences which are moulding 
and transforming the whole structure of society, from 


year to year and one might almost say, from hour 
to hour’ 


The second noticeable feature of our Constitution is its 

: generally ‘rigid’ character. ‘A ‘‘rigid’’ Consti- 
slip! tution’,? says Sir John Marriott,? ‘is one which 
character. can be altered and amended only by the employ- 
ment of some special, and extraordinary, and 


prescribed machinery, distinct from the machinery of 
ordinary legislation ’. 


1 The Governance of England, p. 4. 

The English Constitution, says Viscount Bryce, ‘is a mass of pre- 
«cedents, carried in men’s memories or recorded in writing, of dicta of 
lawyers or statesmen; of customs, usages, understandings and beliefs 
bearing upon the methods of Government, together with a certain 
number of statutes, some of them containing matters of petty detail, 
others relating to private just as much as to public law, nearly all of 
them pre-supposing and mixed up with precedents and customs, and 
all of them covered with a parasitic growth of legal decisions and 
political habits, apart from which the statutes would be almost 
amworkable, or at any rate quite different in their working from 
what they really are’—S/udies in History and Jurisprudence, vol. 
di, pp. 156-57. 

2 Constitutions are classified as ‘Rigid’ and ‘ Flexible’. 

‘A ‘‘ flexible ’’ Constitution is one under which every law of every 
‘description can legally be changed with the same ease and in the 
same manner py “one and —the .same <body..,°. . A ‘rigid’ 
Constitution is one under which certain laws generally known -as 
constitutional or fundamental laws cannot be changed in the same 
manner as ordinary laws.’ Prof. Dicey, The Law of thé Constitution, 
pp. 122-23 (eighth edition). 

3 J A.°R. Marriott, English Political Tgeniutcns p. “47. 
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The ‘rigidity’ of the Indian’ Constitution consists in 
the fact that it cannot be legally changed, except in respect 
of a few matters,? either by the Indian Legislature or by 
any of the Provincial Legislatures. The Government of 
India Act which (together with the Rules made thereunder) 
is, as has been stated above, the basis of our Constitution, 
cannot be repealed except by an act of the Imperial Parlia- 
ment; nor can it be otherwise amended save in respect of 
some of its provisions with regard to which it has conferred. 
upon the Indian Legislature a concurrent power of legis- 
lation.* ‘The Indian Legislature * has not, unless express- 
‘ly so authorized by Act of Parliament, power to make any 
law repealing or affecting any Act of Parliament passed 
after the year one thousand eight hundred and sixty and 
extending to British India (including the Army Act, the Air 
Force Act ‘and any act amending the same); ... and 
has not power to make any law affecting the authority of 
Parliament, or any part of the unwritten laws or consti- 
tution of the United Kingdom of Great Britain and Ireland 
whereon may depend in any degree the allegiance of any 
person to the Crown of the United Kingdom, or affecting 
the sovereignty or dominion of the Crown over any part of 


1 Purists will, it is hoped, forgive the use of the shorter expressions ~ 
India’ and ‘ Indian’ for ‘ British India’ and ‘ British Indian.’ 

2 See foot-note 3 below. 

5 Under Section 131(3) of the Government of India Act, the Indiam 
Legislature can alter or repeal some of the provisions of the Act, 
mentioned in the fifth Scheduletothe Act. Tothis extent, it must be 
admitted, the ‘ rigid” character of our Constitution has been affected. 
Hence we have used the word ‘generally’” before the expression 
‘rigid character’ (page 3): But it may be noted here that some of 
the provisions mentioned in the Schedule refer to matters which 
cannot be regarded as of any constitutional importance. They have. 
been embodied in the Government of India Act, simply because it is. 
a consolidating measure. See Appendix L. 

“+ *Subject to the provisions of the Government of India Act, the 

Indian Legislature shall consist of the Governor-General and two ~ 

Chambers, viz. the Council of State and the Legislative Assem bly ’ os 
Lhe Government of India Act, Section 65. 
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British India.’1 Again, ‘the local legislature of any 
Province has not power to make any law affecting any Act 
of Parliament.’ ? . 

The Indian legislatures are, to use Prof. Dicey’s words, 
“non-sovereign law-making bodies’; their powers and 
authority have been derived from the Govern- 


Indian legis- 
fatures, ment of India Act which constitutes the supreme 
1 PR law of the land, and their laws are valid if they 
jaw-making are not inconsistent with this supreme law. ‘The 
bodies. ; ; ; 

Courts in India may be called upon to pronounce 


upon the legality or constitutionality of an Act passed by 
an Indian legislature, Central or Provincial. If any parti- 
cular piece of Indian- legislation is not within the legal 

powers of the enacting authority, it is bound to 
aeSak be treated as void by an Indian judge. As Prof. 
Courts. Dicey says, ‘The Courts (in India) treat Acts 

passed by the Indian Council * precisely in the 
same way in which the King’s Bench Division treats the 
by-laws of a railway company... ... An Indian tribunal 
may be called upon to say that an Act passed by the 
Governor-General need not be obeyed because it is un- 
constitutional or void.’ ‘No British Court’, he continues, 
‘can give judyment, or ever does give judgment, that an 
Act of Parliament need not be obeyed because it is 
unconstitutional. Here, in short, we have the essential 
difference between subordinate and sovereign legislative 


~ power.’ # 


1 The Government of India Act, Section 65. ? /bid., Section 80A(4). 
% He obviously means here the Indian Legislative Council. He 
had written his book long before the Government of India Act, 1919, 
was passed. 

* Dicey, The Law of the Constitution, pp. 96 and 98. 

The following extract from the judgment of the Judicial Com- 
mittee of the Privy Council (delivered by Lord Selborne) in what. is 
known as the Empress vs. Burah (and another) case is of special 
interest in this connection :— 

‘ The Indian Legislature has powers expressly limited by the Act 
of the Imperial Parliament which created it, and it can, of course, 
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We may note here that in respect of constitutional 
Comparison amendment the position of the Parliament of 
with the the Union of South Africa is fundamentally 
even e different from that of the Indian Legislature. 
Africa. There the Parliament can change the Constitu-- 
tion of the Union in the same way as it can amend one 
of its ordinary laws. ‘The only limitation’, says the 
Hon’ble Mr. R. H. Brand,1 ‘on the complete power of 
Parliament over the constitution is the requirement of a 
two-thirds majority (at a joint sitting of both Houses of 
Parliament) in certain particular cases.’ 2 

The third feature that we notice in our Constitution is that 

itis as yet unitary, and not federal. ‘ Federa- 
pie constls lism means,’ writes Prof. Dicey, ‘ the distribu- 
yet unitary tion of the force of the State among a number 
ee of co-ordinate bodies each originating in and 

controlled by the Constitution.’* This definition 
is not yet applicable to the constitutional system that we 
have now in our country. Congress in the United States has 
exclusive power of legislation with regard to certain definite — 


do nothing beyond the limits which circumscribe these powers. 
But when acting within these limits, itis not in any sense an agent 
or delegate of the Imperial! Parliament, but has, and was intended to. - 
have, plenary powers of legislation, as large, and of the same nature, 
as those of Parliament itself. The established Courts of Justice, 
when a question arises whether the prescribed limits have been 
exceeded, must of necessity determine that question ; and the only ~ 
way in which they can properly do so, is by looking to the terms of 
the instrument by which, affirmatively, the legislative powers were 
created, and by which, negatively, they are restricted. Ifwhat has 
been done is legislation within the general scope of the affirmative 
words which give the power, and if it violates no express condition or 
restriction by which that power is limited (in which category would, 
of course, be included any Act of the Imperial Parliament at variance 
with it), itis not for any Court of Justice to inquire further, or to 
enlarge constructively those conditions and restrictions ’— 7he /udian 
Law Reports, 1879, Calcutta Series, vol. iv, pp. 180-81]. 

1 The Hon. R. H. Brand, 7he Union of South Africa, p. 45. 

2 South Africa Act, 1909 (9 Edw. 7, Ch. 9), Section 152. 

3 Dicey, Law of the Constitution, p. 153 (eighth edition). 
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matters! and it cannot legally exercise any legislative 
jurisdiction over those subjects which have been reserved 
to the peperals States by the Constitution of the country. ? 

Nor can the Federal Executive veto any State 


Comparison legislation. Thus the State and the Federal 
United legislatures are co-ordinate authorities in the 
Joe United States. The same principle of exclusive 


legislative jurisdiction of the Central and 
Provincial legislatures has been accepted as the basis of the 
constitutional system of the Dominion of Canada, although, 
in respect of the distribution of powers between the Central 
and Provincial authorities, there is a fundamental difference 
between the Constitution of the Dominion and that of the 
United States and, aithough the Central Government in 
the Dominion can disallow any Provincial Act, which, as we 
have stated above, is not the case in the United States. It 
is distinctly laid down in Section 91 of the British North 
America Act, 1867, that ‘it shall be lawful for the Queen, 
by and with the advice and consent of the Senate and 
House of Commons, to make laws for the peace, order and 
good government of Canada in relation to all matters not 
coming within the classes of subjects by this Act assigned 
exclusively to the Legislatures of the Provinces; and for 
greater certainty, but not so as to restrict the generality of 
the foregoing terms of this section, it is hereby declared 
that (notwithstanding anything in the Act) the exclusive 
legislative authority of the Parliament of Canada extends to 
all matters coming within the classes of subjects next 
hereinafter enumerated. ae 


1-Cf. The Constitution of the United States. 

2 The tenth Article of the Constitution of the United States 
provides: ‘ The powers not delegated to the United States by the 
Constitution, nor prohibited by it to the States, axe reserved to 
the States respectively, or to the people. ’ ; 

3 Cf. Section 92 of the British North America Act, 1867. 

‘The Dominion parliament and the provincial ‘lezislatures are 
sovereigh (?) bodies within their respective ‘constitutional limits. 
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Now let us turn our attention to our own country. As 
regards the control of the Central Government over 
Provincial legislation, we find that if the Governor, 
Lieutenant-Governer, or Chief Commissioner assents toa 
Bill which has been duly passed by a Provincial Legislative 
Council, ‘ he shall forthwith send an authentic copy of the 
Act to the Governor-General, and the Act shall not have 
validity until the Governor-General has assented thereto 
and that assent has been signified by the Governor-General © 
to, and published by, the Governor, Lieutenant-Governor 

or Chief Commissioner.’+ It may be noted here that 
though the Dominion Government in Canada can disallow 
a Provincial legislation, the assent of the Governor-General] 
there is not required (except in the case of ‘reserved’ 
Bills) for the validity of a Provincial Act.? 

As regards the scope of legislative authority, though 
‘the local legislature of any province has power, subject 
to the provisions of the Government of India Act, to make 
laws for the peace and good government of the territories 
for the time being constituting that province,’ 3 yet it is 
especially laid down in Section 65 of the Act? that ‘ the 


While the Dominion parliament has entrusted to it a jurisdiction 
over matters of national import, and possesses besides a general ~ 
power to legislate on matters not specifically reserved to the local 
legislatures, the latter nevertheless have had conferred upon them 
powers as plenary and ample within the limits prescribed by the 
constitutional law as are possessed by the general parliament ’— 
Sir J. G.. Bourinot, Constitutzonal History of Canada, p. 136. 

1 Government of India Act, Section 81. 

2 British North America Act, 1867, Section 90. 

Whatever departures from the principle of federalism are noticed 
in the Constitution of Canada, is dueto the fact that the Constitution 
is not strictly federal. It has a ‘unitary bias’. As Mr. Egerton 
puts it, ‘The British North America Act is further noteworthy as 
being a federal Constitution to a great extent drafted by men who 
were in favour of a legislative Union ’— Federations and Unions in 
the British® Empire, p. 39. See in this connection Sir John 
Marriott’s Second Chambers, pp. 150-51. 

> The Government of India Act, Section 80A. 

*i.e. The Government of India Act. 
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Indian Legislature has power to make laws for all persons, 
for all courts, and for all places and things, within British 
India. .. .’ Besides, the local legislature of any province 
may not, without the previous sanction of the Governor- 
General, make or take into consideration certain laws 
enumerated in Section 80A (3) of the Act. 

‘Unitarianism’ implies the concentration of the powers 
of Government in a central authority and this concentration 
e€xists-in our system of government to a pre-eminent degree, 
as shown above. This justifies our characterizing our 
present Constitution as Unitary. * 

Perhaps it will not be out of place to mention here that 

the present’ unitary character of our political 
How it system is the inevitable result of the operation 
came to be ; 
Unitary. of certain forces from so far back as 1773. 

Before the passing of the East India Company 
Act of 1773 (commonly known as the Regulating Act), the 
Presidencies of Bengal, Bombay and Madras, which were; 
jn each case, administered by a President or Governor and 
a Council composed of servants of the East India Company, 
“were independent of each other, and each Government 
was absolute within’ its limits, subject to the distant and 
intermittent control of the Directors at Home. But the 
need for a common policy in the face of foreign enetmies 
was apparent; and when the disorder of the company’s 
finances and suspicions about the fortunes amassed by its 
servants in India drove Parliament to intervene, it was 
wisely decided to create one supreme Governnient in the 


1That Clause 2 of Section 67 of the Government of India Act for- 
bids the introduction into either chamber of the Indian Legislature 
of any measure regulating any Provincial subject (which is not 
subject to legislation by the Indian Legislature) or repealing or 
amending any Provincial Act, without the previous sanction of 
the Governor-General, does not in any way invalidate our proposi- 
tion that the Indian Constitution is Unitary. 

2 As a further proof of this, we may cite here Section 84 (2) of the 
Government of India Act. See Chap. 14. 
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country.’1 In order to ensure this the Act of 1773: 
provided for the appointment of a Governor-General and 
four counsellors for the Government of the Presidency of 
Fort William in Bengal and further declared that the said 
Governor-General and Council, or the major part of them,. 
were ‘to have power of superintending and controlling 
the government and management of the Presidencies_ of 
Madras, Bombay and Bencoolen respectively, so far and im 
so much as that it should not be lawful’ for the Govern- 
ments of the three Presidencies to make any orders for 
commencing hostilities, or declaring or making war, against” 
any Indian Princes or Powers, or for negotiating or 
concluding any treaty of peace, or other treaty with any 
such Indian Princes or Powers, without the consent and. 
approbation of the Governor-General and Council, except 
in such cases of imminent necessity as would render it 
dangerous to postpone such hostilities or treaties until the 
arrival of their orders, and except also in such cases where 
they had received special orders from the Company.? A 
President and Council acting against these provisions were 
liable to be suspended by the Governor-General and 
Council ; and they were directed to pay due obedience to 
orders emanating from the latter authorities.4 Thus the 
first step towards centralization was taken in 1773. eee 

The next step towards establishing a centralized system 
of government in India was taken in 1784. The Bast 
India Company Act of that year (commonly known as 
Pitt’s Act) authorized the Governor-General and Council of 
Fort William to ‘ superintend, control and direct the several 
Presidencies and Governments (then existing or thereafter 
to be erected or established in the East Indies by the 


ef Report on Indian Constitutional Reforms, para. 37. 

* The East India Company Act, 1773 (13, Geo. 3, Ch. 63) 
Section 9.° P. Mukherii’s Constitutional Documents, vol. i, Pe 228 é 

° Ibid. Rae 
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United Company) in all such points as relate to any transac- 
tions with the Country Powers, or to war or peace, or to 
the application -of the revenues or forces of such 
Presidencies and settlements in time of war, or any such 
other points as would be, from time to time, specially 
referred by the Court of Directors of the Company to 
their superintendence and control.’!. The Charter Act of 
1793 further emphasized this ‘ power. of superintendence,. 
direction and control’ to be exercised by the Government 
of Bengal over the Governments of Madras and Bombay. 
The final stage in this process of centralization was reached 
with the passing of the Charter Act of 1833.2 

Under this Act the Governor-General of Bengal in 
Council became the Governor-General of India in Council. 
‘The Governments of Madras and Bombay were drastically 
deprived of their powers of legislation, and left only with 
the right of proposing to the Governor-General in Council 
projects of the laws which they thought expedient.’ Thus. 
the Governor-General of India* became the sole law- 
making authority-in India. Besides, ‘ the superintendence;. 


1 The East India Company Act, 1784, Section 31. P. Mukherii’s 
Constitutional Documents, vol. i, p. 39. ; 

23 and 4 Will. 1V, Ch. 85. 

3 Report on Indian Constitutional Reforms, para 57. See the 
Charter Act of 1833, Sections 59 and 66. P. Mukherji’s Comstitu- 
tional Documents, vol. i. 

The powers of legislation were however restored to the Govern- 
ments of Madras and Bombay by the Indian Councils Act of 1861. 
But there were two limitations: (i) they could not make or take into 
consideration certain laws without the previous sanction of the 
' Governor-General ; and (ii) Acts passed by the local councils could 
not be valid unless they had received the assent of the Governor- 
General in addition to that of the Governor—The Indian Councils 
Act, 1861. 

These limitations did not exist before 1833. Montagu-Chelmsford ° 

_ Report, para. 63. 

* His Council was increased by the addition of a law member not 
in the service of the Company. This additional member was not 
entitled ‘ to sit or vote in the said council except at meetings thereof 
_ for making laws and regulations.’ The Charter Act, 1833, Section 40. 
Mukherti’s. Documents. 
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-direction and control of the whole civil and military 
government of the Company’s territories and revenues in 
India’ were vested in him. And it was further enacted 
that no Governor or Governor in Council should have the 
power of creating any new office, or granting any salary, 
gratuity or allowance, without the previous sanction of the 
Governor-General in Council. Thus was effected a 
complete concentration of all powers in one supreme 
authority. 

Later on, measures were adopted to increase the legisla- 
tive, financial and administrative powers of the Provincial 
Governments; but the Government of the country just 
before the introduction of the Montagu-Chelmsford 
Reforms ‘was one and . . . the local Governments were 
literally the ‘‘agents’’ of the Government of India’.1 A 
great step towards Provincial independence has no doubt 
‘been taken under the Reforms, but nothing has yet been 
-done, in law and theory, to destroy the unitary character of 
our constitutional system. 

What form the Government of our country will take in 
heck the future, it is extremely difficult to predict 
about the now. The problem of the territories now under 
pie form the rule of the Indian Princes complicates the — 
Government Whole situation. At the same time, one can 
of India. = hardly think of India enjoying full dominion’ 
status with more than one-third of her area lying outside 
the jurisdiction of her Government. If these Indian States 
are to be given a worthy place in any scheme of reconstruc- 
tion of our governmental system and if their interests and 
' privileges are to be harmonized with those of the Provinces 
of British India, some form of federation is the only — 
solution.2 The Provinces of British India may not have 


1 Report on Indian Constitutional Reforms, para. 120. 
?* Granted the announcement of August 20, we cannot at the 
present time envisage its complete fulfilment in any form other than 
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any innate powers of their own to surrender in a ‘ foedus’,} 
but the same cannot be said of the important Indian States.. 
The distribution of powers in this tederation will be as in a. 
federal constitution. The Central Government with its. 
organs reconsttucted on a basis different from the present, 
will be in ‘charge’of those affairs of State which will be of 
- common interest to all or which will require uniformity of 
action ; while the Provincial and ‘ State’ Governments will 
enjoy complete autonomy in respect of the affairs of local. 
interest. 

This general survey of the political system of British: 
The provi: India will remain incomplete if we do not notice: 
sionalcha- here another peculiarity of our present Constitu-. 
racter of ; ; : ay 
the present tion—its essentially provisional character. The: 
Constitution scheme of government which was embodied in 
ee: the Government of India Act, 1919, was devised 
by its authors to meet the requirements of the period of 
transition from bureaucracy to responsible government—the. 
goal of British policy in India. Fora long time the people 
of India had been insisting on having an effective voice in. 
the administration of their own country and in the shaping 
of her destinies. ~The Great War and India’s participation. 
in it, the revolution in Russia and the overthrow of 


that of a congeries of self-governing Indian provinces associated for 
certain purposes under a responsible government of India; with 
possibly what are now the Native States of India finally embodied 
in the same whole, in some relation which we will not now attempt 
todefine. Forsuch an organization the English language has no. 
word, but ‘‘ federal.’’ ’"— Report on Indian Constitutional Reforms, 
para. 120. | 

‘A Federation of States—comprising under the name of ‘‘ State ’”’ 
each Indian State and each Province of British India—with local 
autonomy, given much flexibility and allowing room: for wide 
differences in internal Government, seems the most likely form to be 
evolved in the future’—Ayvitain and India from 1599-1919, by 
Dr. Annie Besant ; Work of the Indian Legislatures, p. 236. 

Vide also Government of India’s (Home Department) Despatch. 
dated Simla, August 25, 1911, para. 3. 

1 Report on Indian Constitutional Reforms, para. 120. 
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autocracy there, the speeches of English and American 
statesmen proclaiming the right of all nations to self- 
-determination,—all these gave a new impetus to those 
political aspirations of the Indian people. It, therefore, 
became very necessary to grant them substantial political 
rights without further delay. But there were others again 
who had to be reckoned with : the representatives of vested 
interests as well as those who honestly believed in the 
danger of haste in liberalizing the Indian political institu- _ 
tions. The Government of India Act of 1919 was an- 
-attempt to please both these classes of people holding more 
-or less conflicting views. Naturally it was a sort of 
compromise between the principle of progress and the 
principle of caution; between the demands of a newly 
awakened nationalism and the warnings, not always 
prompted, however, by disinterested motives, of those who 
preferred experience to theory and-were therefore afraid of 
-anything new and untried. The result was a haif-way-house 
-arrangement between autocracy and popular government. 
This will explain some of the anomalies in our present 
constitutional system—especially the curious structure of 
government, commonly termed dyarchy, prevailing in the 
major provinces. This will also explain the continuance 
‘of an_irremovable and irresponsible Executive in the 
‘Central Government and the creation of a Central Legisla-. 
‘ture with two Chambers, each having an elected. majority, 
which, impotent to influence the course of administration 
-of the country effectively, express their resentment in 
violent and bitter criticisms and, sometimes, in a policy of 
-obstruction. | 

With these few introducto1y remarks we pass on to make 
va detailed study of our constitutional system. 


GHAP EER fH 


LEGISLATURES—THE INDIAN LEGISLATURE ; 


The Indian Legislature—The Legislative Assembly : its duration 
—Comparison with the Lower House in Canada, in Australia and in 
South Africa in respect of duration—Composition of the Legislative 
Assembly—Comparison with the Lower Houses of some other 
_countries—Constituencies entitled to representation in the Legisla- 
tive Assembly—Representation of special interests and communities 

-in the Assembly—Its nominated members: their terms of office— 
‘The Governor-General and the Assembly—The President and the 
Deputy President of the Assembly—Their terms of office and 
salaries—The Parliamentary - Joint Select Committee on the 
President of the Assembly—Nomination of a panel of not more than 
four Chairmen for the Assembly. 


In this and the following chapters we propose to state 
the composition of the Indian legislatures, 
reise Central and Provincial, and to describe their 
functions. We first take up, in the order of 
importance, the Central Legislature of India, which ‘is 
known as the Indian Legislature. Technically, it consists. 
of the Governor-General and two Chambers, namely, the 
Council of State and the Legislative Assembly.! “Ordinari- 
ly, a Billis deemed to have been passed by the Indian 


Legislature, if it has been agreed to by both the 
Chambers. ? 


1 ‘Ihe Government of India Act, Section 63. 
2 Tbid. 
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The normal duration of every Legislative Assembly is. 
: three years from its first meeting ; but it can be 
Seat aes sooner dissolved by the Governor-General who 
Assembly: can also extend its life ior a further period if he 
ils duration. \ thinks it necessary in special circumstances.? 
We may note here, by way of comparison, the position of 
the Lower House in some of the self-governing colonies. 
of the British Commonwealth. The House of 
Comparison Commons in Canada continues for five years 
ate from the day of the return of the Writs for 
in Canada, choosing the House (subject to being earlier 
un ee dissolved by the Governor-General), and no: 
South Africa longer. In the Commonwealth of Australia 
as aaa every House of Representatives lasts for three 
years only from its firstmeeting ; and though the 
Governor-General there may dissolve it before the expiration 
of its normalterm, he cannot prolong its life. The normal 
duration of the House of Assembly in the Union of South 
Africa is five years, and no longer; but its term may be 
earlier terminated by the Governor-General there,* as in 
the case of the other two colonies. Thus we find that, 
unlike the Governor-General in India, thé Governor- 
General in Canada, Australia. or South Africa, has no right 
to prolong the normal life of the Lower House in those 
countries. | 
Within six months of the dissolution of the Legislative’ 
Assembly, or within nine months with the sanction of the 
Secretary of State, the (zovernor-General is bound to. 
’ appoint a date for its next session.5 
The next point to be noticed in connection with our 


1 The Government of India Act, Section 63D. 

2 The British North America Act, 1867, Section 50. 
*The Commonwealth of Australia Act, 1900, Section 28. 
+ South Africa Act, 1909, Section 45. 

* The Government ‘of India Act, Section 63D. 
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Legislative Assembly is its composition. [It consists at 
_... present of one hundred and forty-four members 

Composition 
of the of whom one hundred and three are elected and 
aes the rest are nominated. Among the nominated 
: members twenty-six must be officials and 
one must be a person nominated as the resuit of an 
election held in Berar. The present number of members 
in the Assembly -has been fixed by Rules! made 
under the Government of India Act, and is in excess of 
the statutory number which is one hundred and forty 
only.2. The Act declares that the maximum number in 
the case of the Legislative Assembly may be varied 
provided that, at least, five-sevenths of its members are 
elected, and, at least, one-third of the other members are 
non-officials. 3 
~ It may be pointed out here that while the Indian Legisla- 
eo ies tive Assembly is partly elected and partly 
Houses of NOminated, membership in the House of Com- 
some other =imons in England or Canada, in the Chamber of 
countries. Ae ae : 

Deputies in France, in. the House of Represen- 
tatives in the United States or Australia, or in the House 
of Assembly in the Union of South Africa, rests entirely 
upon election by the people. 

The elected members of the Indian Legislative 
Assembly have been allotted to the different Provinces as 
follows:—Madras, 16; Bombay, 16; Bengal, 17; the 
United Provinces, 16; the Punjab, 12; Bihar and Orissa, 
12 the: -Central Provinces,.5.;> Assam, 4: ~Burma,: 4; 
Delhi, 1.4 


’ Notification No. F.-213-I] (Government of India, Home Depart- 
ment), dated July 30, 1923. The Gazette of India (Extra), July 30, 
1923. 

2 The Government of India Act, Section 63B. 

Tate ITER =o 

* Notification No. F.-213-I1 (Government of India, Home Depart- 

ment), dated July 30, 1923. 
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sa aa Constituencies entitled to representation in 
it sai a : 
i reaeen: the Legislative Assembly are as shown in the 


cation. following table.! 


| = o | a} o pes ® 
aa] S| 5 LoGS peer ses aoe en 
as 8 ae ena ie, get regi ee a 
Provinces Ree Ob pt et eet ~ | s | © | Total 
Popes ea09 ee lees es a S| 
: 4 q Ta g a7 a | ea) oO} 
ne) SP Roa a5 a | O | 
| c <— Oh ae 
ea | Zoek 
se ST ee A eS ob eee fea pS = os Pesta. SSeS ae Ree 
Madras s (Vs eres Bee | 1 1 | 16 
{ | 
Bombay PAGAL coe eae | a1 0246 
be : | 
Bengal Re eke eee shone! laa een 
United Provinces. Bo ee0") se) aes | te 16 
Bihar and Orissa. 8} 34 4 | - 12. 
Central Provinces. Aceh | je: | | 5 
Assam ee eeeaiea epee eee 
Burma | 1 | 3 | | 4 
Delhi | men set sece 
: oes oar? 
Punjab SM eee 14 2 | | jee, 
SSL ey SRDS ps ae RN ee es Te a es | 
Potal oso 471230 Oe eed 2 | Sioa | 103 
| 


From the above table it is clear that so far as the 


Represen- Legislative Assembly is concerned, commu- 
tation of nal representation has been given to the 
special 


aleraats Muhammadans, Europeans and Sikhs, and the ~ 
and commu- interests of the land-owning class and of Indian 
piules: Commerce have been safeguarded by special 
representation. 


1 Notification No. F.-213-II (Government of India, Home Depart- 
. ment), dated July 30, 1923. 
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A nominated member is either an official or a non-official. 
ea He is nominated to the Assembly by the 
Nominated : ; 
Members: Governor-General. A nominated non-official 
their terms member holds office for the duration of the 
ee Legislative Assembly to which he is nominated. 
An official member holds office for the duration of the 
Assembly to which he is nominated, or for such shorter 
period as the Governor-General determines at the time of 
his nomination. ? : . 3 

Members of the Governor-General’s Executive Council 
are nominated as members either of the Assembly or of 
the Council of State.* They have, however, the right,4 
like the Ministers in France or in the Union of South 
Africa,> to be present and to speak in either Chamber, 
whether members of it or not. Thus they can vote only 
in that House of which they are members. 

The Governor-General is not a member of the Legisla- 
tive Assembly; but he has the right of addressing it, 
and may for that purpose require the attendance of its 
members. ® 


ihe Legislative Assembly Electoral Rule 27; Notification 
No. F.-213-II, dated July 30, 1923, the Government of India, Home 
Department. 

The following extract may be noted in connection with the 
question of nomination :— A 
- ‘In respect of the non-official members to be nominated by the 
Governor-Genéral we advise that no hard-and-fast rule should be ° 
jaid down. These seats should be regarded as a reserve in his 
hands for the purpose of adjusting inequalities and supplementing 
defects in representation. Nominations should not, be made until 
the results of all the elections are known; and then they should 
be made after informal consultation with the heads of provinces. . . 


~The officials will . . . include. . -. alsosome representation from 
the provinces’.—Report on Indian Constitutional Reforms, para. 
275. 


2 Legislative Assembly Electoral Rule 23. 
> Section 63E of the Act. 

* bid. 

5 South Africa Act, 1909, Section 52. 

‘6 Section 63B of the Act. 
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The President of the Assembly is, for the first four 
years,! to be appointed by the Governor-General, 

eee ear as and will. thereafter be elected, subject to the 
Assembly. . approval of the Governor-General, by the 
Assembly from among its members.? 

The Assembly will also have a Deputy President who- 
will preside at its meetings in the absence of the 
President and who will be elected, subject to 
confirmation by the Governor-General, by the 
Assembly from among its members.* The procedure * 
of election is very simple. After the members have been 
sworn in at the beginning of each new Legislative 
Assembly, the Assembly will elect one of its members. 
to be its Deputy President. The name of a willing candi- 
date is to be proposed by one member and seconded by 
another. If only one person has been proposed for election, 
he is declared duly elected by the President. If, however, 
more than one person has been proposed, the Assembly 
votes on the question by ballot, and the President is to 
declare him to be duly elected who has received the 
majority of votes. If there happens to be a vacancy in the 
office of Deputy President during the continuance of an 
Assembly, or if the Governor-General disapproves the 
election of a particular candidate, a fresh election is to be 
held in accordance with the procedure stated above; but it 
is provided that a member whose election has been dis- 
approved by the Governor-General must not be proposed 
again as a candidate during the duration of that Assembly.> 


Its Deputy 
President. 


1“ Provided that, if at the expiration of such period of four years. 
the Assembly is in session, the President then in office shall continte- 
in office until the end of the current session, and the first election of 
a President shall take place at the commencement of the ensuing 
session’. Section 63C of the Act. 

? Section 63C of the Act. 

% bid. 

* Legislative Assembly Manual, 1921, Standing Order 5. 

5 bid. ; 
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There is nothing in the Act to prevent a nominated 
member of the Assembly, whether official or non-official, 
from being its President after the first four years, or its 
Deputy President, if he is duly elected by the Assembly 
-and if his election is approved by the Governor-General. 

The appointed President may resign his office if he so 
-wishes, and he may be removed from office by the 
“Governor-General.! | 

An elected President and a Deputy President wili cease 
‘to hold office if they cease to be members of the Assembly. 
They may resign office if they like, and may be removed 
irom office by a vote of the Assembly with the consent of 
the Governor-General.2 

A President and a Deputy President receive such salaries 
as are fixed, in the case of an appointed President by the 
“Governor-General, and in the case of an elected President 
and a Deputy President by Act of the Indian Legisla- 
ture. The salary of the present President has been fixed 
‘by the Governor-General at Rs. 50,000 a year. 

The Joint Select Committee stated in its Report * on the 
‘The Joint ©@OVvernment of India Bill that the President of 
Select Com- the Legislative Assembly should for four years 
haar be a person appointed by the Governor-General. 
‘dent of the He should be qualified by experience in the 
pssean bly ouse: of Commons and a knowledge of parlia- 
mentary procedure, precedents and conventions. He 
‘should be the guide and advisor of the Presidents of the 
‘Provincial Legislative Councils, and he should be chosen 
‘with a view to the influence which, it was hoped by the 
‘committee, he would have on the whole history of 
Parliamentary procedure in India- The first appointment 
‘has been made in accordance with this reconimendation. 


1 Section 63C of the Act. 

2 Thid. 3 Jbid. 

* Report of the (Parliamentary) Joint Select Committee. on the 
‘Governmentt:-of India Bill, Clause 20. 3 
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Now it may so happen that, for some reason or other,,. 
both the President and the Deputy President 
may not be in a position to preside at a meeting 
of: the Legislative Assembly. In order to prevent any 
possible inconvenience from such unavoidable absence of 
both these officers, it has been provided by a Rule’ made 
under the Act that at the beginning of every session, the- 
President of the Assembly will nominate from among its 
members a panel of not more than four Chairmen, any one 
of whom may preside over the Assembly in the absence of 
the President and the Deputy President, and when so- 
presiding, will have the powers of the President. 


Chairmen. 


The Indian Legislative Rule 3; The Legislative Assembly 
Manual, 1921. 
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Constitution of the Council of State—The original scheme about 
its character and composition— Views of the Joint Select Committee 
regarding the scheme—Constituencies entitled to representation in 
the Council of State—Representation of special interests and 
communities in the Council—The nominated members of the 
Council—Their terms of office—Duration of the Council—The 
President of the Council—Nomination of a panel of not more than 
four Chairmen for the Council—The appointment of the President 
by the Governor-General, an anomaly—The President of the Senate 
in Australia and in the Union of South Africa. 


The Council of State consists at present of sixty 
, 4... members, of whom thirty-three are elected and 
Constitution ; 
of the the rest are nominated. Of the non-elected 
cada of members not more than twenty may be officials, 

; and one must be a person nominated as the 
result of an election held in Berar. The maximum 
number of members in the case of the Council of State has 
been fixed by statute at sixty.” 

The original intention of the authors of the Report on 
The original, [dian Constitutional Reforms was to create a 
scheme Council of State which would be‘ the supreme 
about its : : : f : 
ehacacter legislative authority for India on all crucial 
and compo- questions, and also the revising authority upon 
URES all Indian legislation’.* Besides, it was their 
desire that the Council ‘should develop something of the 


1 The Council of State Electoral Rule 3 ; Notification No. F.-213-I, 
dated July 30, 1923, the Government of India. 

2 The Act, Section 63A. 

° The Montagu-Chelmstord Report, para. 278. 
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experience and dignity of a body of Elder Statesmen ’.* 
In order that this body might effectually discharge its 
functions as ‘ the final legislative authority in matters which 
the Government regarded as essential,’ they proposed to 
retain an official majority in its composition. It was 
hoped by them that with the help of this official majority 
the Government would be able to get a Bill passed by the 
Council of State in cases of emergency, so cértified by the 
Governor-General in Council, and also when the Legislative 
Assembly had refused leave to the introduction of a Bill or 
had thrown out a Bill which the Government had aparece 
as necessary.? | 

In pursuance of this recommendation it was provided in 
the original Government of India Bill introduced into the 
House of Commons by Mr. Montagu, the then Secretary of 
State for India, that the Council of State would consist of 
fifty-six members (exclusive of the Governor-General) ; and 
that the number of non-elected members thereof would be 
thirty-two, of whom at least four would be non-officials, 
and the number of elected members ‘would be EWEBIY: 
four.* 

The Joint Select Committee of both Houses of Parliament 
appointed to consider the Bill, stated in ‘its Report,* 
‘a constitutional document of first-rate importance,’ that it 
did not accept the device,® in the Bill as drafted, of carrying 


* The Montagu-Chelmstord Report, para. 278. 

® [bid , para. 277. 

° Toid., para, 278. 

4The ‘Government of India Bill, 1919, presented = Mr. pectetary 

Montagu. i 
~ * Report of the Joint Select Committee, Clause 18. 
(yy es original Bill contained the following clause (Section 20 

‘When the Governor-General in Council certifies that it is 
essential for the safety, tranquillity, or interests of British India or 
any part thereof, or for the purpose of meeting a case of emergency 
which has arisen, that any law shall be passed, the Council of State 
shall have power to pass that law without the assent of the Legisla- 
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“Government measures through the Council of State without 
Views of reference to the Legislative Assembly, in cases 
the Joint where the latter body could not be got to assent 
Select ; ; 
Committee 0 a law which the Governor-General considered 
about the essential. It held that there was no necessity 
“scheme. . ; i 
to retain the Council of State as. an organ 

for Government legislation and that it should be constituted 
from the commencement as a true second Chamber.! It 
had however no hesitation in accepting the view ? that the 
Governor-General in Council should in all circumstances be 
fully empowered to secure legislation which was required for 
the discharge of his responsibilities, but it thought it was 
unworthy that such responsibility should be concealed 
through the action of a Council of State specially devised 
in its composition to secure the necessary powers. It 
believed that in such a case it would add strength to the 
‘Government of India to act before the world on its own 
responsibility. It therefore amended the relevant clause 
of the original Bill in the way ? in which we find it in the 
Act. 7 

Our second Chamber, as we have seen above, consists 
‘partly of elected members and partly of nominated 
members. The principle underlying its composition is 
a sort of compromise between the Canadian system of 
pure nomination and the Australian system of entire 
election. ; 


pe Constituencies entitled to representation in 
eo vepresen: the Council of State are. as shown in the table on 
fation. the next page.* 


tive Assembly, and it shall, if so passed, have the like effect as laws 
passed by both Chambers.’ 

1 Report of the Joint Select Committee, ‘Clause 18. 

2 Ibid., Clause 26. 

2 The Government of India Bill (as amended by the Joint Select 
Committee), Section 18. 

* The Council of State Electoral Rule 4, Schedule L: the 
4;overnment of India Notification No. F-213-I, dated July 30, 1923 
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Representa- From the above table it is evident that special — 
enol representation has been given to the Muham- 
specia “1 
iefeata madans and Sikhs and to European Commerce 
and com- —_in the Council of State. 
munities. 


Before the date of the first meeting of the: 
Council of State, the Governor-General makes such 


1 The Punjab Muhammadans are entitled to elect two Muhammadans. 
to the first, third, fifth and succeeding alternate Councils of State, 
and only one Muhammadan to the second, fourth, sixth Councils of 
State and so on. 

2 The Bihar and Orissa non-Muhammadan constituency elects two: 
members to the first, third and succeeding alternate elections ; and 
three members to the ‘second, fourth and sixth Councils of State and 
so on. 

* Assam is entitled to elect a non-Muhammadan in the first, third 
and succeeding alternate elections and a Muhammadan i in the second, 
fourth and sixth elections and so on. : 


THE COUNCIL OF STATE | 27 


nominations as are necessary to complete the Council.” 
eae A nominated non-official member is to hold 
members: Oftice for the duration of the Council of State to- 
their terms which he is nominated.2 The term of office of 
SOnice: an official member is for the duration of the 
Council to which he is nominated or for such shorter period 
as the Governor-General may determine at the time of his. 
nomination.* A vacancy in the case of a nominated member 

is filled by the Governor-General by another nomination.+ 
While the second Chambers of England, France, the: 
United States, Canada and Australia> have a 

Duration of ; : ; - 
the Council. SOtt of continuous existence, the normal duration 
of our Council of State is limited to a period of 
only five years from its first meeting. The Governor-General 
can, however, dissolve it before the date of its expiry by 
effluxion of time; and he can also prolong its life for a 
further period if he thinks it necessary in special circum- 
stances.® As we have seen in the case of the Legislative 
Assembly, the Governor-General is bound, within six. 
months, or with the sanction of the Secretary of State 
within nine months, to appoint a date for its next session.” 
The President of the Council of State is appointed by 
the Governor-General from among its members. 
The Presi- Besides, the Governor-General has been em- 
rea powered by the Act to appoint other persons to 
preside in such circumstances as he may direct.® 
Accordingly, at the beginning of every session the 


1 The Council of State Electoral Rule 27 (3). 

2 [bid., Rule 23 (1) 3 Jbid., Rule 23 (2). 

* /b1d., Rule 26 (2). 

5 ‘A noticeable attribute of the Senate, but one which it shares 
with second Chambers in general, is that of ‘‘ perpetual existence.’” 
Except in the event of a Constitutional deadlock, it (i.e. the Senate 


of Australia) cannot be dissolved ’.—Marriott, Second Chambers. 
p. 171. 
® Section 63D of the Act. 7 Tbhed. 


5 Section 63A of the Act 
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“Governor-General nominates from among the members of 
the Council a panel of not more than four Chairmen, any 
-one of whom may preside over the Council in the absence 
of the President, and, when so presiding, will have the 
powers of the President.! 

[t appears to be rather a strange anomaly that, while the 

Legislative Assembly and the Provincial Legis- 
Bisldaas lative Councils will have, after the first four 
President years, elected Presidents, the President of such 
a nee a dignified body as the Council of State will 
Generalan continue to be appointed by the Governor- 
Anomaly. General. The Senate in Australia? as well as 
in the Union of South Africa? chooses its President from 
among its members. He ceases to hold his office if he 
ceases to be a Senator, or if he is removed from office by 
a vote of the Senate, or if he resigns his office. In the 
interests of its dignity and influence the second Chamber 
of India should be placed, in respect of the appointment 
and removal of its President, on a similar footing with the 
second Chambers in Australia-and South Africa. It is 
hoped that the existing anomaly will be removed at the 
next revision of the Act. 

Curiously enough, there is no provision in the Govern- 
ment of India Act relating to the salary of the President 
of the Council of State. But it appears from a statement 
made in the House of Commons by Earl Winterton as the 
Under-Secretary of State for India that the salary of the 
President has been fixed at Rs. 50,000 a year. 


» Order of the Governor-General under Section 63A (2)— Council of 
State Manual, 1921, chapter iii. : 

2 The Commonwealth of Australia Constitution Act, 1900, Sec- 
ition 17. 

* South Africa Act, 1909, Section 27. 


CHAPTER IV 


LEGISLATURES—THE PROVINCIAL LEGISLATIVE. 
COUNCILS . 


The Provinces of British India—Governors’ Provinces—Chief 
Cemmissionerships—Composition of a Governor’s Legislative 
Council—The Governor of a Province and its Legislative Council — 
Constitution of the Legislative Councils of Madras, Bombay, Bengal, 
the United Provinces, the Punjab, Bihar and Orissa, the Central 
Provinces, Assam and Burma—Representation of special classes 
and interests in the Legislative Councils—Duration of a Legislative. 
Council—The President of the Legislative Council—Its Deputy 
President—Nomination of a pane! of not more than four Chairmen 
for each Legislative’ Council—Terms of office of the President and 
the Deputy President—Their salaries. 


British India has been divided for administrative purposes: 


| _ into nine major and six minor provinces. The 
The Provin- 


ces of nine major provinces are Madras, Bombay, 
iis Bengal, the United Provinces, the Punjab, Burma, 
nda. 


Bihar and Orissa, Assam and the Central 
Provinces. They are each governed, in relation to 
Reserved subjects, by a Governor in Council, and in relation 
to Transferred subjects, except in special circumstances, by 
the Governor acting with Ministers, and are. 
distinguished as Governors’ -Provinces.!. The 
Province of Burma was at first excluded from 
the scheme of Reforms introduced by the Act of 1919; but 
it was constituted a Governor’s Province under the 
Government of India Act with effect from January 2, 1923, 

The six minor provinces are the North-West Frontier 

Province, British Baluchistan, Delhi, Ajmer- 
Chiei Com- Merwara, Coorg and the Andamans and Nicobar 
Wiig: ce Islands. They are each: administered by a 

‘ Chief Commissioner and are, except Coorg,” 
without any Legislative Council. 


Governors’ 
Provinces. 


* Section 46 of the Act. 
2 A Legislative Council with very limited powers was set up in 
Coorg in January, 1924. 
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Each of the nine Governors’ Provinces has a Legislative 
Council consisting of the members of the 
‘Composition : : F d 
ae Executive Council of the Province concerned 
Governor's and of the members nominated and elected in 
litle accordance with Rules made under the Act. 
Not more than twenty per cent. of the members 
of each Council can be officials, and at least seventy per 
cent. must be elected members. The Governor of a 
Province cannot be a member of the Provincial Legislative 
Council, but has the right of addressing the Council and may 
for that purpose require the attendance of its members.* 

In addition to the ordinary members of his Legislative 
Council, a Governor may nominate, for the purposes of 
any. Bill, not more than two persons (or only one in the 
case of Assam), having special knowledge or experience 
of the subject-matter of the Bill, who will, in relation to the 
Bill, have for the period for which they are nominated all 
the rights of members of the Council.2 The object of this 
provision is to secure the services of experts in connection 
with legislation. 

Let us now consider the strength and composition of the 
existing Legislative Councils in the major provinces. 


THE MADRAS LEGISLATIVE COUNCIL 


It 3 consists of the members of the Executive Council, 
ex-officio, ninety-eight elected members, and such number 
of members nominated. by the Governor as, with the 
addition of the members of the Executive Council, amount 
to twenty-nine. Of the members so nominated not more 
than nineteen can be officials, and one is to represent the © 
inhabitants of backward tracts and five to represent 
the following communities, namely, the Paraiyans, Pallans, 


1 Section 772A of the Act. 

2 Section 72A (2) (b) of the Act. 

° The Madras Electoral Rule 3, Notification No. F.-213-II], the 
“Government of India, Home Department, dated July 30, 1923. 
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Vallubans, Malas, Madigas, Chakkiliyans, Tottiyans, Cheru- 
mans and Holeyas. The Governor may at his discretion 
make regulations providing for the selection of these six 
members by the communities concerned.! 


THE BOMBAY LEGISLATIVE COUNCIL 


It? consists of the members of the Executive Council, 
ex-officio, eighty-six elected members and such number of 
members nominated by the Governor as, with the addition 
of the members of the Executive Council, amount to twenty- 
five. Of the members so nominated not more than sixteen 
ean be officials and five must be non-official persons to 
represent respectively the following classes or interests, 
namely, (1) the Anglo-Indian community; (i1) the Indian 

Christian community ; (iii) the labouring classes ; (iv) classes 
which, in the opinion of the Governor, are depressed classes ; 
and (v) the Cotton Trade. 


THE BENGAL LEGISLATIVE COUNCIL 


It * consists of the members of the Executive Couneil, 
ex-officio, one hundred and fourteen elected members, and 
such number of members nominated by the Governor as, 
with the addition of the members of the Executive Council, 
amount to twenty-six. Of the members so nominated not 
more than eighteen can be officials and not less than six 
must be non-officiais, and two are to be persons nominated 
to represent respectively the following classes or interests, 
namely, (1) the Indian Christian community and (ii) classes 
~ which, in the opinion of the Governor, are depressed classes, 
and two must be persons nominated to represent the 
labouring classes. 


1 The Madras Electoral Rule 3. 
_ 2% The Bombay Electoral Rule 3, the Government of India 
Notification No. F.-213-IV, dated July 30, 1923. 
3° The Bengal Electoral Rule 3, the Government of India Notifica- 
tion No. F.-213-V, dated July 30, 1923. 
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THE UNITED PROVINCES LEGISLATIVE COUNCIL 


It! consists of the members of the Executive Council,. 
ex-officio, one hundred elected members and such number 
of members nominated by the Governor as, with the 
addition of the members of the Executive Council, amount 
to twenty-three. Of the members so nominated not more 
than sixteen may be officials and three must be persons. 
nominated to represent respectively the following classes or 
interests, namely, (i) the Anglo-Indian community ; (1i) the 
Indian Christian community; and (ili) classes which in the: 
opinion of the Governor are depressed classes. 


THE PUNJAB LEGISLATIVE COUNCIL 


It 2 consists of the members of the Executive Council, 
ex-officio, seventy-one elected members, and such number 
of members nominated by the Governor, as, with the 
addition of the members of the Executive Council, amount 
to twenty-two. Of the members so nominated not more 
than fourteen may be officials, and four are to be persons. 
nominated to represent the classes mentioned below 
according to the following distribution, namely :— 


(1) the European and Anglo-Indian communities .., 2 

(2) the Indian Christian community oF rate 

(3) the Punjabi officers and_ soldiers of nis 
Majesty’s Indian Forces ... ay. get Sn 


THE BIHAR AND ORISSA LEGISLATIVE COUNCIL 


It? consists of the members of the Executive Council, 
ex-officio, seventy-six elected members, and such number 
of members nominated by the Governor as, with the addition 
of the members of the Executive Council, amount to: 


1 The United Provinces Electoral Rule 3, the Government of India. 
Notification No. F.-213-VI, Simla, dated July 30, 1923. 
_ 2 The Punjab Electoral Rule 3, the Government of India Notification. 
No. F.-213-VII, Simla, dated July 30, 1923. 

3 The Bihar and Orissa Electoral Rule 3, the Government of India. 
Notification No. F.-213-VII, dated Simla, July 30, 1923. 
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twenty-seven. O! the members so nominated not more than 
eighteen may be officials and nine must be persons 
nominated to represent the classes or interests hereinafter 
mentioned according to the following distribution, namely :-—— 


(1) aborigines - 4 
(2) classes which are, in 1 the opinion of the Gover- 
nor, depressed classes ou, Ae pee 
(3) industrial interests other than planting and 
mining = os ee po ae 
(4) the Bengali community domiciled in the 
province J 
(5) the Anglo-Indian pontmunity: 1 
(6) the Indian Christian community I 
(7) the labouring classes 1 


THE CENTRAL PROVINCES LEGISLATIVE COUNCIL 


It1 consists of the members of the Executive Council, 
ex-officio, thirty-seven * elected members and such number 
of members hominated by the Governor as; with the addition 
of the members of the Executive Council, amount to thirty- 
three. Of the members thus nominated not more than eight 
-may be officials, and seventeen shall be persons nominated 
as the result of elections held in Berar, and five must be 
persons nominated to represent the classes mentioned 
below according to the foliowing distribution, namely :— 

(1) the inhabitants of the Mandla District, exclud- 


ing Mandla Town 1 
. (2) the inhabitants of Zamindari aa J pairdan estates 
. 3 excluded from the area of any constituency... 1 
- (3) the European and Anglo-Indian communities 1 
(4) classes which, in the opinion of the Governor, 
are depressed classes bes te ee ey 


2 The Central Provinces Electoral Rule 3, Government of India 
Notification No. F.-213-IX, Simla, dated July 30, 1923. 
-  # Including one member for the Nagpur University constituency, 
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We are to note in this connection that under proviso (c) 
to Section 72A (2) of the Act members nominated to the 
Legislative Council of the Central Provinces by the 
Governor as the result of elections held in the Assigned 
Districts of Berar will be deemed to be elected members 
of the Legislative Council of the Central Provinces. This 
provision meets the requirements of Section 72A (2) of 
the Act which declares that at least seventy per cent. of the 
members of the Provincial Legislative Council must be 
elected. 

THE ASSAM LEGISLATIVE COUNCIL 


It! consists of the members of the Executive Council, 
ex-officio, thirty-nine elected members and such number of 
members nominated by the Governor as, with the addition 
of the members of the Executive Council, amount to 
fourteen. Of the members so nominated’ not more than 
seven can be officials and two must be non-official persons 
nominated to represent respectively the following classes, 
namely :— | 

(1) the labouring classes; and 
(2) the inhabitants of backward tracts. 

The Governor may at his discretion make regulations 
providing for the selection of these two members by the 
communities concerned. 


THE BURMA LEGISLATIVE COUNCIL 


The Burma Legislative Council consists of one-hundred 
and three members, of whom two are the members of the 
Executive Council, seventy-nine are elected and twenty-two 
are nominated by the Governor. Of the twenty-two nomi- 
nated members not more than fourteen can be officials ; and 
one is to represent Indian Commerce and another the 
labouring classes. . 


1 The Assam Electoral Rule 3, Government of India Notification 
No, F.-213-X, dated Simla, July 30, 1923. 
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The foregoing table shows that communal representation: 
has been given to the Sikhs in the Punjab, to: 
ie aieae the Indian Christians in Madras, to the Anglo- 
special Indians in three, to the Europeans in six and to: 
classes and i : : : 
ra pactae the Muhammadans in eight provinces. Besides, 
the planting, mining, commercial, industrial and: 
land-owning interests have been granted special representa-- 
tion so that their peculiar rights and privileges may be 
protected. | 
The normal duration! of every Garence s Legislative 
Council is three years; but it can be earlier 
dissolved by the Governor who can also prolong 
its life for a further period not exceeding one year if he so. 
think fit in special circumstances. Within six months, or 
within nine months with the sanction of the Secretary of 
State, of the dissolution of a Legislative Council, the 
Governor is required by the law to appoint a date for the 
next session of the Council. He appoints times and places — 
tor holding the sessions of his Legislative Council and he . 
can prorogue the Council by notification or otherwise. ? 
The President? of a Governor’s Legislative Council is 
for the first four years to be appointed by the 
Aber es Governor and thereafter + to be elected, subject 
tive Council. ‘to the approval of the Governor, by the Council 
from among its members.° The Council will 
also have a Deputy President elected by it from among its a 


Duration. 


* Section 72B (1) of the Act. 

2 Section 72B (2) of the Act. 
‘ 3 Section 72C (1) of the Act. 

** Provided that, if at the expiration of such period of four years 
the Council is in session, the President then in office shall continue in. 
office until the end of the current session, and the first election of a 


President shall take place at the commencement of the next ensuing | 


session ’.—Proviso to Section 72C (1) of the Act. 
5We may note here the observations of the Parliamentary Joint 
Select Committee on the question of the Presidency of the 
Legislative Council : 
‘The Committee have considered carefully the question who is to 
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members and confirmed by the Governor. He will preside 
at meetings of the Council in the absence of 
eee ' the President. The procedure! of election of the 
Deputy President of a Governor’s Legislative 
Council is the same as that of the election of the 
Deputy President of the Legislative Assembly. After the 
-members have taken their oath of allegiance to the Crown 
at the beginning of each new Legislative Council, the 
Council proceeds to elect one of its members to be its 
Deputy President. The President of the Council reads out 
‘to it the names of the candidates who have been proposed 
-and seconded, together with those of their proposers and 
seconders. If only one person has been proposed for 
election, he is declared duly elected. If more than one 
person has been proposed the Council votes on the question 
_ by ballot, and the President declares him to be duly elected 
who receives the majority of its votes. No member can 
yote for more than one candidate. If a vacancy in the 
office of Deputy President occurs during the continuance 
f a Council, or if the Governor withholds his assent to the 
election of a particular member; a fresh election must be 
held in accordance with the procedure stated above; but 


preside over the Legislative Councils in the provinces. They are of 
opinion that the Governor should not preside, and they advise that, 
for a period of four years, the President should be appointed by the 
“Governor. Wherever possible it would be a great advantage if some 
-one could be found for this purpose who had parliamentary experi- 
ence. The Legislative Council should itself elect a Vice-President, 
and at the end of four years the nominated President would dis- 
appear, and the President and the Vice-President would be elected 
by the Councils. The Committee attribute the greatest importance 
to this question of the Presidency of the Legislative Council. It will, 
in their opinion, conduce very greatly to the successful working of 
the new Councils if they are imbued from the commencement with 
‘the spirit and conventions of parliamentary procedure as developed 
in the Imperial Parliament’.—The Report from the Joint Select 
Committee, on Clause 9 of the Government of India Bill. 

The Bengal Legislative Council Standing Order 4—7he Bengeh 
Legislative Conuese Manual, 1921, p. 187. 7 
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it is provided.that a member whose election has not beem 
-ratified by the Governor must not be proposed again as @ 
candidate during the life of that Council. 

As we have seen in the case of the Legislative Assembly, 
the President ?,of a Governor’s Legislative 
Council also nominates, at the beginning of 
every session, :from among the members of the Council a 
panel of not more than four Chairmen, any one of whom 
may preside over the Council in the absence of the President 
and the Deputy President. ? 

The Deputy President and any Chairman of the Council 
will, when presiding over the Council, have the same 
powers as the President.? 

The appointed President may resign his office, and may 
also be removed from office by the Governor. 


Chairmen. 


Terms of : 

office of the An elected President and a Deputy President 
Ma sea ‘must cease to hold office as soon as they cease to 
Deputy be members of the Council. They too may resign: 


SLs office if they like, and may be removed from office 

by the Council with the concurrence of the Governor.* 
The President and the Deputy President are to receive 
such salaries as are determined, in the case of an: 
ae appointed President, by the Governor, and in 
the case of an. elected: President or Deputy 


President, by an Act of the local legislature.® 


1 See the Madras Legislative Council Standing Order 3; see also. 
the Bengal Legislative Council Standing Order 4. 

? The Provincial Legislative Council Rule 3. 

° The Provincial Legislative Council Rule 4. 

* Section 72C (3) and (4). 5 Section 72C (5) of the Act. 

The salaries of the appointed Presidents of the different Legislative 
Councils vary ordinarily from Rs. 12,000 to Rs. 48,000 a year. The 
post of President of the Bihar and Orissa Legislative Council was. 
held (August, 1922) by a member of the local Executive Council. 
The present (appointed) Presidents of Bengal, Madras and Bombay 
Legislative Councils receive each a salary of Rs. 36,000 a year.— Vide 
Earl Winterton’s statement in the House of Commons showing the 
extra annual cost incurred in connection with the Reforms. The 
Englishman (Dak edition), August 2, 1922. 


CHAPTER RAV 


QUALIFICATIONS OF ELECTED AND 
NOMINATED MEMBERS 


General qualifications for election or nomination to the different 
legislative bodies—Special qualifications required for election to 
those bodies in case of certain constituencies—General and special 
constituencies. 

For membership of either Chamber of the Indian 
Legislature or of a Governor’s Legislative Council, there 
are certain general qualifications common to them all and 
a few special qualifications peculiar to each legislative 
body. For instance, a candidate to be eligible for election 
as a member of the Council of State must not only possess 
the common qualifications, but must satisfy the special 
conditions requisite for election to the Council of State 
either from a ‘ general’ constituency or from a ‘ special’ 
constituency in any province, as the case may be. 


GENERAL QUALIFICATIONS 1 


A person is not eligible for election or nomination 
to either Chamber of the Indian Legislature or to a 
Governor’s Legislative Council, if such person is nota 
British subject; or is a female; or has, in the case of 
election or nomination to a Governor’s Legislative Council, 
already been sworn in as a member of any legislative body 


1 See Rules 5 and 22 of each set of Electoral Rules relating to the 
different legislative bodies, namely, Legislative Assembly, Council of 
State and the Legislative Councils of Madras, Bombay, Bengal, the 
Punjab, the Central Provinces, the United Provinces, Bihar and 
Orissa and Assam.— The Gazette of India (Extra.), July 30, 1923. 

These Electoral Rules have been made by the Governor-General 
in Council under Sections 64, 72A and 129A of the Government of 
India Act, with the sanction of the Secretary of State in Council. 
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constituted under the Gove sen of ince Act and, in the 
case of election or nomination to either Chamber of the 

Indian Legislature, is already a member of the Chamber ; 
or having been a legal practitioner has been dismissed or 
is under suspension from practising as such by order of any 
competent court; or has been declared by a competent 
court to be of unsound mind; or is under twenty-five years 
of age; or is an undischarged insolvent : or being a 
discharged insolvent has not obtained from the court a 
certificate that his insolvency was caused by misfortune 
without any misconduct on his part. 

But it is provided that a Local Government may remove, 
subject to such conditions as it may prescribe, the disqualifi- 
cation arising from not being a British subject, so far as 
the Ruler of any State in India or a subject of any such 
State is concerned. And if the Ruler of any State in 
India or any subject of such a State is eligible for election 
or nomination to the Legislative Council of a province, 
such Ruler or subject will not, by reason only of not being 
a British subject, be ineligible for election or nomination to 
the Council of State or the Legislative Assembly, as the 
case may be. é 

Further, the disqualification arising from being a dis- 
missed or suspended legal practitioner may be removed by 
an order of the Governor-General in Council or of a local 
Government, as the case may be. oe 

A person against whom a conviction by a criminal court 
involving a sentence of transportation or imprisonment for 
a period of more than six months is subsisting, is, unless 
the offence of which he was convicted has been pardoned, 
ineligible for election or nomination for five years from the 
date of the expiration of the sentence. ! ee 


* Electoral Rules 5 (2) and 22 (2) of each set of Electoral Rules. 
Compare this with the following :— _ 
‘ No person shall be capable of being chosen or of sitting as a 
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Persons convicted of an offence! under Chapter IXA of 
the Indian Penal Code punishable with imprisonment for 
more than six months or reported by Election Commission- 
ers as guilty of a corrupt practice! as specified in Part I, or 
in paragraph “1, 2-or 3- of Part UT; of Schedule V- to 
Electoral Rules, are not eligible for either election or 
nomination to any legislative body for five years from the 
date of such conviction or of the finding of the Commis- 
sioners, as the case may be; and a person reported to be 
guilty of any other corrupt practice is similarly disquaunied 
for three years from such date. 

If, in respect of an election to any legislative body consti- 
tuted under the Government of India Act, a return of the 
election expenses of any person who has been nominated 
as a candidate at that election, is not submitted within a 
certain time and in a prescribed manner, or if any such 
return is submitted which is found either by Election 


‘Senator or as a member of the House of Assembly who has been at 
any time convicted of any crime or offence for which he shall have 
been sentenced to imprisonment without the option of a fine fora 
term of not less than twelve months, unless he shall have received 
-agrant of amnesty ora free pardon, or unless such imprisonment 
shall have expired at least five years before the date of his election’ .— 
South Africa Act, 1909, Section 53 (a). 

‘ Any person who is attainted of treason, or has been convicted 
and is under sentence, or subject to be sentenced, for any offence 
punishable under the law of the Commonwealth or of a State by 
imprisonment for one year or longer, shall be incapable of being 
chosen or of sitting as a Senator or member of ‘the House of 
Representatives ’.—The Commonwealth of Australia Constitution 
Act, 1900, Section 44 (ii). 

It is clear from the above that our Electoral Rules have been 
conceived in a spirit of narrowness. The Franchise Committee 
wanted to restrict this disqualification to persons who had been 
‘sentenced by a criminal court to imprisonment in circumstances 
which, in the opinion of the Government, would involve moral 
turpitude (para. 28 of its Report). 

The relevant Electoral Rule has recently Been amended partially 
in favour of political prisoners. See Appendix P. 

+ These offences and corrupt practices refer to mips undue 
influence, false personation, unauthorized expenditure, etc., in 
connection with elections. They will be discussed later on. 
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Commissioners or by a Magistrate in a judicial proceeding, 
to be false in any material respect, neither the candidate 
nor his election agent is eligible for election or nomination 
for five years from the date of such election.? 

It is provided, however, that the disqualifications noted in, 
the last two paragraphs may be removed by an order of the 
Governor-General in Council or of the local Government, 
as the case may be. 


SPECIAL QUALIFICATIONS 


~ We shall now deal with the special qualifications neces- 
sary for election to the different legislative bodies. 


COUNCIL OF STATE ” 


1. No person is eligible for election as a member of the 
Council of State to represent a general constituency — 

(z) in the United Provinces or in Assam, unless his. 
name is on the electoral roll of a general constituency in 
the same province ; : | 

(6) in Madras, Bombay, Bengal, the Punjab or Bihar 
and Orissa, unless his name is on the electoral roll of the: 
constituency or of another constituency in the same 
province and ‘of the same communal description as that 
by which he desires to be elected’; and. 

(¢) in the Central Provinces or in Burma, unless his. 
name is on the electoral roll of the constituency. 

2. No person is eligible for election as a member of 
the Council of State to represent a special constituency 
unless his name is on the electoral roll of the constituency. 

‘Special constituency’ here means a European Commerce 
constituency. 

‘General constituency’ means .a General constituency 
in the case of the Central Provinces and Burma, or a non- 


* Rules 5(4) and 22(4) of each set of Electoral Rules. 
? The Council of State Electoral Rule 6—TZvhe Gazette of India 
(Extra.), July 30, 1923. 
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Muhammadan, Muhammadan, or Sikh constituency, in the 
case of the other provinces. 


LEGISLATIVE ASSEMBLY ! 


1. No person is eligible for election as a member of 
the Legislative Assembly to represent a general consti- 
tuency other than a constituency in the province of Burma 
or the Delhi constituency, unless his name is on the 
electoral roll of the constituency or ‘of a constituency 
Situate in the same province and prescribed for elections 
_to the provincial Council by Rules under section 72(A) of 
the Act’, and happens to be a non-Muhammadan, Muham- 
madan, Sikh or European in the case of a non-Muhamma- 
dan, Muhammadan, Sikh or European constituency respec- 
tively in the province of Madras, Bombay, Bengal, the 
Punjab, Bihar and Orissa or the Central Provinces. 

2. No person is qualified for election as a member of 
the Legislative Assembly to represent a special consti- 
tuency or a constituency in the province of Burma or 
Delhi unless he is registered as an elector of the 
constituency. 

‘General constituency’ here means a non-Muhammadan,, 
Muhammadan, European, non-European, Sikh or the Delhi 
constituency. 

‘Special constituency’ means a Landholders’ or Indian, 
Commerce constituency. 


MADRAS LEGISLATIVE COUNCIL 2 


1. No person is eligible for election as a member of the 
Council to represent a general constituency unless his name 
is on the electoral roll of the constituency or of any 
other constituency in the province; and unless he is him- 
self a non-Muhammadan, Muhammadan, Indian Christian,, 


1 The Legislative Assembly Electoral Rule 6. 
2 The Madras Legislative Council Electoral Rule 6. 
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European or Anglo-Indian in the case of a non-Muhamma- 
dan, Muhammadan, Indian Christian, European or _ Angio- 
Indian constituency respectively. 

2. No person is eligible for election as a member of 
the Council to represent a special constituency unless he is 
registered as an elector of the constituency. 

‘General constituency’ here means a non-Muhammadan, 
Muhammadan, Indian Christian, European or Anglo-Indian 
‘constituency. | 

‘Special constituency ’ means a Landholders’, University, 
Planters’, or Commerce and Industry constituency. 


BOMBAY LEGISLATIVE COUNCIL! 


1. A person to be eligible for election as a member of 
‘tthe Council to represent a general constituency— 

(a) must have his name registered on the electoral 
roll of the constituency or of any other Cops aay in Je 
province ; 

(6) must have, ‘for the period of six months immedi- 
ately preceding the last date fixed for the nomination of 
candidates in the constituency, resided in the constituency 
or in a division any part of which is included in the 
constituency’; and ? 

_(c) must ee himself a non-Muhammadan, Muham- 
madan or European in the case of a non-Muhammadan, 
Muhammadan or European constituency respectively : 

Provided that ‘(i) for the purposes of clause (6) 
the City of Bombay shall be deemed to be a division, and 
that (ii) nothing in clause (6) shall be deemed to render 
ineligible for election any person who has held office as a 
Minister, within the period of six months referred to in that 
clause.’ | 

2. No person is eligible for election as a aehe: of 


* Tne Bombay Legislative Council Electoral Rule 6. 
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the Council to represent a special constituency unless he is. 
registered as an elector of the constituency. 

‘General constituency ’ here means a non-Muhammadan, 
Muhammadan, or European constituency. 

‘Special constituency ’ means a Landholders’, University,. 
or Commerce and Industry constituency. 


THE BENGAL LEGISLATIVE COUNCIL! 


1. A person to be eligible for election as a member of 
the Council to represent a general constituency must have 
his name registered on the electoral roll of the constituency 
or of any other constituency in the province and must, in 
the case of a non-Muhammadan, Muhammadan, European 
or Anglo-Indian constituency, be himself a non-Muham- 
‘madan, Muhammadan, European or Anglo-Indian, as the: 
case may be. 

2. No person is eligible for election as a member of 
the Council to represent a special constituency unless he is: 
registered as an elector of the constituency. 

‘General constituency ’ here means a non-Muhammadan,,. 
Muhammadan, European, or Anglo-Indian constituency. 

‘Special constituency ’ means a Landholders’, University,. 
or Commerce and Industry constituency. 


THE UNITED PROVINCES LEGISLATIVE COUNCIL? 


1. No person is eligible for election as a member of 
the Council to represent a general constituency other than 
~the European constituency, unless he is registered as an 
elector of the constituency or of any other constituency in 
the province other than the European constituency. 

2. To be eligible for election as a member of the 
Council to represent a special constituency or the European 


1 The Bengal Legislative Council Electoral Rule 6. 
2 The United Provinces Legislative Council Electoral Rule 6, 
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constituency, a person must have his name registered on 
the electoral roll of the constituency. . . 
‘General constituency ’ here means a non-Muhammadan, 
Muhammadan, or European constituency. 
‘Special constituency ’ means Talukdars’, Agra Land- 
holders’, University, or Commerce: and Industry consti- 
tuency. 


THER PUNJAB LEGISLATIVE COUNCIL! 


1. No person is eligible for election as member of the 
Council to represent a general constituency, unless he is 
registered as an elector of the constituency or of any other 
constituency in the province and unless he is himself a 
non-Muhammadan, Muhammadan or Sikh in the case of a 
non-Muhammadan, Muhammadan or Sikh constituency. 
respectively. 

2. No person is eligible for election as a member of 
the Council to represent a special constituency unless he is 
registered as an elector of the constituency. 

‘General constituency’ means a non-Muhammadan, 
Muhammadan, or Sikh constituency. : 

‘Special constituency ’ means a Landholders’ , University, 
‘Commerce, or Industry constituency. 


THE BIHAR AND ORISSA LEGISLATIVE COUNCIL? 


1. No person is eligible for election as a member of the 
‘Council to represent a general constituency unless his 
name is registered on the electoral roll of the constituency 
or of any other constituency in the province and unless he 
is himself a non-Muhammadan, Muhammadan, or European 
in the case of a non-Muhammadan, Muhammadan, or 
European constituency respectively. 


1 The Punjab Legislative Council Electoral Rule 6. 
* The Bihar and Orissa Legislative Council Electoral Rule 6. 
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2. No person is eligible for election as a member of 
the Council to represent a special constituency unless he is 
registered as an elector of the constituency. 

‘General constituency ’, here means a non-Muhammadan, 
Muhammadan, or European constituency. 

‘ Special constituency ’ means a Landholders’, University, 
Planting, or Mining constituency. 


THE CENTRAL PROVINCES LEGISLATIVE COUNCIL ! 


1. A person to be eligible for election as a member of 
the Council to represent a general constituency— 

(a) must have his name registered on the electoral 
roll of the constituency or of any other constituency in 
the province ; | 

(6) must possess a place of residence in a district, any 
part of which is included in the constituency or, in the case 
of an urban constituency, in any such district or within two 
miles of the boundary of the constituency ; and 

(c) must be a non-Muhammadan or Muhammadan in 
the case of a non-Muhammadan or a Muhammadan consti- 
tuency respectively. | 

2. No person is eligible for election as a member of 
the Council to represent a special constituency unless he is 
registered as an elector of the constituency. 

‘Place of residence’ in Sub-rule 1 (6) above means actual 
‘dwelling in a house or part of a house for an aggregate 
period of not less than 180 days during the calendar year 
-preceding that in which the electoral roll is first published ; 
or maintaining for the same period a house, or part of 4 
house, as a dwelling. 

‘General constituency ’’ means a non-Muhammadan or 
Muhammadan constituency.. 


1 The Central Provinces Legislative Council Electoral Rule 6. 
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‘ Special constituency ’ means a Landholders’, University,. 
Mining, or Commerce and Industry constituency. 


THE ASSAM LEGISLATIVE COUNCIL! 


A person is not eligible for election as a member of the 
Council to represent— 

(1) the Shillong Constituency or a non-Muhammadan 
or Muhammadan rural constituency unless his name is-. 
registered on the electoral roll of the constituency or of 
another constituency in the province ; or 

(2) a Planting, or Commerce and Industry constitu- 
ency unless his name is registered as an elector of the 
constituency. ; 


+ The Assam Legislative Council Electoral Rule 6. 


CHAPTER VI 
THE ELECTORAL ROLL}! 


General conditions of registration as an elector—Basis of franchise 
in a general constituency : In the case of the Council of State—In 
the case of the Legislative Assembly—In the case of the Provincial 
Legislative Councils—The preparation of the electoral roll—The 
amendment of an electoral roll—Electoral Regulations. 


A person is entitled to have his name registered on the 
electoral roll of a constituency, if such person has the 
qualifications required of an elector of that constituency 
and is not subject to any of the following disabilities, * 
namely :— 

(1) is not a British subject : or 

(2) is a female 3 ; or 

(3) has been declared by a competent court to be of 
unsound mind; or 

(4) is under twenty-one years of age. 


1 Electoral Rules and Regulations, Part WI—7he Gazette of India 
(Extra.), July 30, 1923. 

2 Electoral Rule 7 (1) of each set of Electoral Rules. 

3 ‘We are satisfied that the social conditions of India make it 
premature to extend the franchise to Indian women at this juncture, 
when so large a proportion of male electors require education in the 
use of a responsible vote. 

Further, until the custom of seclusion of women, followed by 
many classes and communities, is relaxed, female suffrage would 
hardly be a reality ; it would be out of harmony with the conserva- 
tive feeling of the country ; and it would involve great difficulties 
in the actual recording of votes. ... Atthe next revision (as 
contemplated by the Joint Report) of the constitutions of the 
Councils the matter should be reconsidered in the light of the 
experience gained of the working of the electoral system and: of 
social conditions as they then exist’. —Report by the Franchise 
Committee, para. 8. 

This disqualification on the ored of sex has been removed in 
Madras and Bombay so far as the elections to the local Legislative 
Councils are concerned, 


4 
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It is provided, * however, that, so far as the Ruler: of a 
State in India or any subject of such a State is concerned, 
a Local Government may remove, subject to such condi- 
tions as it may prescribe, the disqualification arising from 
not being a British subject. 

It is further ? provided that the sex disqualineation for 
registration as voters for a Provincial Legislative Council 
must be removed by the Local Government concerned, if a 
resolution is passed to that effect by the local Legislative 
Council ‘after not less than one month’s notice has been 
given of an intention to move such a resolution.’ Similarly, 
the right to vote for election to the Council of State or to 
the Legislative Assembly must be conferred upon women 
generally or any class of women, if an affirmative resolution 
is passed to that effect by the Council or the Assembly, 
as the case may be, and if they are not disqualified for 
registration as electors for the Legislative Council of their 
province on the ground of their sex. , 

No person ? is entitled to have his name registered on 
the electoral roll of more than one general constituency 
and, consequently, no person can vote at any general 
election in more than one general constituency.* 

If any person ® is convicted of an offence under Chapter 
1X(A) of the Indian Penal Code punishable with imprison- 
ment for a period exceeding six months or is reported by 
Election Commissioners speciaily appointed for the purpose, 
‘as guilty of a corrupt practice © as specified in Part I, or 
in paragraph], 2 or 3 of Part Hl, of Schedule V’ to Electoral 
Rules, he is disqualified from voting for a period of five 


+ Electoral Rule 7 (1) of each set of Electoral Rules. 
“2 Ibid. 

3 Proviso to Electoral Rule 7 (1). 

* Electoral Rule 10 (1), proviso (a). 

> Electoral Rule 7 (2). 

8 The offences and corrupt practices, referred to in the sentence, 
are bribery, undue influence, false personation, ete. 
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years from the date of the conviction or the report by the 
‘Commissioners, as the case may be; and if any person is 
adjudged guilty by such Commissioners of any other 
corrupt practice, he is similarly disqualified for a period of 
three years. But this disqualification against any person 
may be removed by the Governor-General in Council or by 
the Local Government, as the case may be. 
The qualifications of an elector for a general! constitu- 
ency are based, 
(A) in the case of the Council of State,? on— 
1. residence, or residence and community, and 
2. (a) the holding of land, or 
(6) payment of income-tax, or 
(c) past or present Piempcrsiip of a legislative 
body, or 
(qd) past or present tenure of office on a local 
authority, or ~ 
(é) past or present University distinction, or 
(f) the tenure of office in a co-operative pening 
society, or 
(g) the holding of a title conferred for noerary 
merit ; 
(B) in the case of the Legislative Assembly, on— 
1. community, 
2. residence, and 
3. (a) the ownership or occupation of a building, or 
(6) assessment to or payment of municipal or 
cantonment rates or taxes or local cesses, or 
(c) assessment to or payment of income-tax, or 
(d) the holding of land, or 
(e) membership of a local body ; and 


* The qualifications of electors for special constituencies have been 
stated in chapters vii-x. 


2 The Council of State Electoral Rule 8 (1). 
* The Legislative Assembly Electoral Rule 8 (1). 
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(C) in the case of a Provincial Legislative Council,® 
generally on— 
1. community, 
2, residence, and 
3. (a) occupation of a house, or 
(6) assessment to property-tax, tax on companies. 
or profession tax, or 
(c) assessment to income-tax, or 
(d@) military service, or 
(e) the holding of land, or, 
(f) as inthe case of Bengal, Assam and Bihar 
and Orissa, the payment of local rates.” 

An electoral roll is prepared for every constituency,? on. 
which are entered the names of all persons entitled to be 
registered as electors for that constituency. It has to be: 
published in the constituency. Any mistake or omission. 
in the preparation of the electoral roll is to be brought to: 
the notice of the Revising Authority for correction.* His 
decision with regard to any point of dispute is final> and 
the electoral roll amended in accordance therewith is. 
republished. It comes into force from the date of such. 
-republication and continues in force for a period of three 
years at the end of which period a fresh roll is to be 
prepared. This is the ordinary rule. It is provided, 
however, against it that the Governor-General in Council 
or a Local Government, as the case may be, may direct the 
preparation of a fresh roll at any time before the comple- 
tion of the three years.7 


* Provincial Legislative Councils Electoral Rule 8 (1). 

2 e.g., payment of cesses under the Cess Act, 1880; payment of 
Chaukidari tax or Union rate under the Village Chaukidari Act, 
1870, or under the Bengal Village Self-Government Act, 1919 ;, 

assessment to tax ina Union under Chapter IH of the Bengal Munici- 
' pal Act, 1876, or under Section 47 of the Bihar and Orissa NANCES 
Administrative Act, 1922, 

2 Electoral Rule 9 (1). 2°1670. OC, 

® 107d 59.{3), 8 Lbid,, 9 (4). 7Lbid., 9 (4). 
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If a constituency is required to elect a member or 
amembers after an electoral roll has ceased to be effective 
and before a fresh roll has been prepared, the old electoral 
roll will remain valid for the purposes of the particular 
election. ? 

Notwithstanding anything that has been said before, any 
-person may apply to the proper authority for the amend- 
ment of an electoral roll for the time being in force arid 
the Governor-General in Council or a Local Government, 
as the case may be, may order the preparation of a list of 
amendments thereto, if necessary.” 

Every Local Government? is required to make regulations 
‘providing for— . 

(1) the authority by whom the electoral roll is to be 
prepared and the particulars to be contained in the roll ; 

(2) the time for the preparation of the roll ; 

(3) the publication of the roll ; 

(4) the manner in which and the time within which 
the claims and objections may be preferred ; 

(5) the constitution and appointment of Revising 
Authorities to, dispose of claims and objections ; 

(6) the manner in which notices of claims or objections 
should be published ; and 
: (7) the place, date and time at which and the manner 
in which claims or objections should be heard. 

These regulations made by a Provincial Government for 
the purpose of elections to the Provincial Legislative 
Council will also apply, unless the Governor-General in 
‘Council otherwise directs, for the purpose of elections 
within that Province to the Council of State or to the 
Legislative Assembly.* 


? Electoral Rule 9 (5). 

ee LOTd..-. 0 (6), 

3 Blectoral Rule 9 (2). 

*The Council of State or re Legislative Assembly Electoral 
‘Rule 9 (2). 


CHA PACE REN Ths 


ELECTORS FOR THE COUNCIL OF STATE ' 


Qualifications required of electors for the Council of State in 


Madras—In Bombay—In Bengal—In the United Provinces—In the: 


Punjab—In Bihar and Orissa—In the Central Provinces—In Assam— 
In Burma—The Electorai Rule with regard to joint families. 


‘ In this and the three following chapters we shall state, as- 


briefly as possible, the qualifications of electors for the 
difterent legislative bodies. We take up first the question 


of the franchise qualifications for the Council of State. As. 
will be seen below, they are very high and vary consider- 


ably from province to province and from one part of 
a province to another according to the variation in local 
circumstances. | 

MADRAS ? 

A person is qualified as an elector for a general constitu- 
ency who resided in the Presidency of Madras for not 
less than 120 days in the-previous year * and who— 

- (1) has in the Presidency an estate the annual income 
of which is not less than Rs. 3,000; or 

(2) is a pattadar or inamdar of land in the Presidency 
on which the assessment, including the water rate, is not 
less than Rs. 1,500; or 


(3) receives from Government a malikana allowance 


the annual amount of which is not less than Rs. 3,000; or 
(4) was in the previous year assessed on his own 
account to income-tax on a total income of not less than 
Rs. 20,000 ; or | 
(5): "is: or has: = been: =a non-official member of 


’ The Council of State Electoral Rule 8, Schedule Il. The Gazette 
of India (Extra.), July 30, 1923. 2’Schedule II, Part 1, Madras. 

° * Previous year’ means the financial year preceding that in which 
the electoral roll for the time being under preparation is first 
published. The expression has been used in this sense several times: 
later on,’ WSC, 


° 
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either Chamber of the Indian Legislature or was a non- 
official member of the Indian Legislative Council as 
constituted under the Government of India Act, 1915, or 
any Act repealed thereby, or is or has been at any time a 
non-official member of the Madras Legislative Council ; or 

(6) is or has been a non-official President of the 
Madras Municipal Council or of a District Board or Taluk 
Board constituted under the Madras Local Boards Act, 
1884, or the Madras Local Boards Act, 1920, or is the 
non-official Vice-President of the said Council or of a 
District-Board; or 

(7) is or has been the non-official Chairman or is the 
non-official Vice-Chairman of a Municipal Council constitu- 
ted under the Madras District Municipalities Act, 1884, or 
the Madras District Municipalities Act, 1920; or 

(8) is or has been a member of the Senate or a Fellow 
or an Honorary Fellow of any University constituted by 
law in British India; or 

(9) is the non-official President or Vice-President of 
any Co-operative Central Bank or Co-operative Banking 
Union ; or ; 

(10) is recognized by the Government as the holder of 
-the title of Shams-ul-Ulama or of the title of Mahamaho- 
padhyaya. 


BOMBAY ! 
General A person is qualified as an elector for a 
constitu- general constituency who has place of residence” 


gee in the constituency and who— 


(1) is in Sind either a Jagirdar of the first or second 


The Council of State Electoral Rule 8, Schedule II, Part IJ, 
Bombay. . 

2 A person is deemed to have a place of residence in a constituency 
if he (i) ordinarily lives in the. constituency, or (ii) has a family 
dwelling house in it and-occasionally occupies it, or (iii) maintains 

-in the constituency a dwelling house, ready for occupation, in charge 
of servants and occasionally occupies it. 
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class or a Zamindar who, in each of the three previous? 
revenue years, paid not less than Rs. 2,000 as land 
revenue on land situated in any district in Sind; or 

(2) is a Deccan Sardar or a Guzarat Sardar ; or 

(3) is a sole alienee of the right of Government to the 
-payment of rent or land revenue of not less than Rs. 2,000 
or a Talukdar or a co-sharer holding on talukdari tenure 
land assessed to land revenue of not less than Ks. 2,000, 
or a Khot paying not less than Rs. 2,000 as land revenue ; 
or : 

(4) is a holder of land assessed to land revenue of not 
less than Rs. 2,000; or 

(5) was in the previous. financial year assessed to 
income-tax on an income of not less than Rs. 30,000; or 

(6) has any of the qualifications specified in clauses (5), 
(8) and (10) in the case of the Madras Presidency ; or 

(7) is or has been the President of the Municipal 
Corporation of the City of Bombay, or is or has been the 
non-official President or is the non-official Vice-President 
of a City. Municipality or of a District Local Board 
established under the Bombay Local Boards Act, 1884. 

Both in Bombay and Madras no person other than a 

Muhammadan is qualified to be an elector for a Muham- 
madan constituency? and no Muhammadan is qualified to 
be an elector for the non-Muhammadan constituency. 


Special Constituency 


A person is qualified as an elector for the Bombay 
Chamber of Commerce constituency who is a member of 
that Chamber and has a place of residence in India. 


+ i.e. previous to the year in which the electoral roll for the time 
. being under preparation is first published 

2 In Bombay there are two Muhammadan constituencies ; in Madras, 
there is only one. 
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BENGAL ! 


General Constituenctes—Non-Muhammadan 


A person is qualified as an elector for a nons+Muhamma- 
‘dan constituency who is neither a Muhammadan nor a 
European and who has a place of residence within the 
constituency, and who— 

(1) (2) in the Burdwan or the Presidency Division paid 
during the previous * year on his own account as a pro- 
prietor land revenue amounting to not less than Rs. 7,500, 
or road and public works cesses amounting to not less than 
Rs. 1875; or 

(6) in the Daeca, the Rajshahi or the Chittagong 
Division paid during the previous year, on his own account 
as a proprietor, land revenue amounting to not less than 
Rs. 5,000 or road and public works cesses amounting to not 
dess than Rs. 1,250; or 

(2) (a) was in the previous year assessed to income 
tax on an income of not less than Rs. 12,000; or 

(6) is a member of a firm which in the previous 
‘year was assessed to income-tax and whose share of the 
firm’s income on which the income-tax was so assessed was 
not less than Rs. 12,000; or 


(3) has any of the qualifications mentioned in clauses 
(5) and (8) in the case of Madras; or, 

(4) is or has been the non-official Chairman or is the 
non-official Vice-Chairman or Deputy-Chairman of the 
‘ Corporation of Calcutta, or is or has been the non-official 
Chairman or is the non-official Vice-Chairman of a Munici- 
pality constituted under the Bengal Municipal Act, 1884, or 
ofa District Board established under the Bengal Local 
Self-Government Act, 1885; or 


* The Council of State Electoral Rule 8, Schedule II, Part III, 
Bengal. 
? See the note on it in the case of Madras. 
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(5) is the non-official Chairman, Deputy-Chairman or 
Vice-Chairman of any Co-operative Central Bank or Unior 
ot Provincial Federation; or 

(6) is the holder of the title of Mahamahopadhyaya. 


Muhammadan Constituency 


A person is qualified as an elector for a Muhammadanm 
constituency who is a Muhammadan and has a place of : 
residence within the constituency and who— 

(1) paid during the previous? year, on his own account 
as a proprietor, land revenue amounting to not less than 
Rs. 600 or road and public works cesses amounting to not 
less than: Rs. 125; or 

(2) (a) was in the previous year assessed to income-tax 
on an income of not less than Rs. 6,000; or 

(6) is a member of a firm which in the previous. 
year was assessed to income-tax and whose share of the 
firm’s income on which income-tax was so assessed was. 
not less than Rs. 6,000; or 

(3) has any of the qualifications mentioned in clauses. 
(3), (4) and (5) above in the case-of the non-Muhammadan 
constituencies ; or 

(4) is the holder of the title of Shams-ul- Ulama, - 


Special Constituency 3 


A person is qualified as an elector for the Bengal 
Chamber of Commerce constituency who has a place of 
residence in India and is a Chamber member of that 
Chamber or a person entitled to exercise the rights and 
privileges of Chamber-membership on behalf of and in the 
name of any firm, company or other corporation. 


1 See the note on it in the case of Madras. 
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THE UNITED PROVINCES! 


Non-Muhammadan and Muhammadan Constituencies 


A person is qualified as an elector for a general consti-- 
tuency who has a place of residence in the constituency 
and who— 

(1) is the owner of land in the constituency in respect 
of which land revenue amounting to not less than Rs. 5,000 
per annum is payable; or 

(2) is the owner of land in the constituency free of 
land revenue, if the land revenue nominally assessed on 
such land in order to determine the amount of rates 
payable in respect of the same, either alone or together 
with any land revenue payable by him as owner in respect 
of other land in the constituency, amounts to not less than 
Rs. 5,000 per annum; or 

(3) was in the previous year assessed to income-tax on: 
an income ot not less than Rs. 10,000; or 

(4) has any of the qualifications mentioned in clauses. 
(5), (8) and (10) in the case of Madras; or, 
(5) is or has been the non-official Chairman or is the 
non-official Vice-Chairman of a Municipality constituted 
under the United Provinces Municipalities Act, 1916, or of 
a District Board constituted under the United Provinces. 
District Boards Act, 1906; or 

(6) is or has been the President of a Chamber of 
Commerce in the United Provinces ; or 

(7) is the non-official President or Vice-President of a 
Co-operative Central Society. ; 7 

A Muhammadan alone is qualified to be an elector 
for a Muhammadan constituency; and no Muhammadan- 
is qualified to be an elector for a non-Muhammadan: 
constituency. 


1 The Council of State Electoral Rule 8, Schedule II, Part IV. 
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THE PUNJAB! 


Non-Muhammadan, Muhammadan and Sikh Constituencies 


A person is qualified as an elector for a general consti- 

‘tuency who resides in the consituency and who— 

(1) is the owner or Crown tenant of land assessed to 
land revenue of not less than Rs. 750 per annum; or 

(2) is an assignee of land revenue amounting to not 
less than Rs. 750 per annum; or | 

(3) was in the previous year assessed to income-tax on 
_an income of not less than Rs. 15,000; or 

(4) has any of the qualifications mentioned in clauses 
(5), (8) and (10) in the case of Madras; or 

(5) is a Provincial Punjab Darbari; or 

(6) is the non-official President or Vice-President of 
any Central Co-operative Bank or Union; or 

(7) is or has been the non-official President or Vice- 
President of any Municipal Comniittee established under 
the Punjab Municipal Act, 1911, which has a population of 
20,000 or over, or which is situate at the head-quarters 
station of a district, or is or has been the non-official 
Chairman or Vice-Chairman of a District Board constituted 
under the Punjab District Boards Act, 1883. 

No person is qualified as an elector for a Muhammadan 


constituency who is not a Muhammadan or for the Sikh ~ 


constituency who is not a Sikh; and no Muhammadan or 
Sikh is qualified as an elector for the non-Muhammadan 
constituency. 


BIHAR AND ORISSA? 
Non-Muhammadan Constituency 


A person is qualified as an elector for the non-Muham- 
madan constituency who is not a Muhammadan and who 


* Electoral Rule 8, Schedule II, Part V. - 
-*, Ibid., Part VI. 
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has a place of residence in the province of Bihar and Orissa 
and who— : 
(1) holds in his own right an estate or estates for 
which an aggregate amount of not less than Rs. 300 as 
local cess or an aggregate amount of not less than Rs. 1,200> 
as land revenue is payable per annum ; or 
(2) holds in his own right a tenure or tenures for which 
an aggregate amount of not less than Ks. 300 as local cess 
is payable per annum either directly to the Government or- 
through a superior landlord; or 
(3) was in the previous! year assessed on his own 
account to income-tax on an income of not less than 
Rs. 12,800; or 
(4) has any of the qualifications mentioned in clauses 
(5) and (8) in the case of Madras ; or 

(5) is or has been the Chairman or the Vice-Chairman 
of a Municipality, or of a District Board, or of a District 
Committee, or is or has been the President or is the Vice- 
President of a Municipal. Committee, or is or has been the: 
Chairman of a District Council; or 

(6) is the holder of the title of Mahamahopadhyaya. 


Muhammadan Constituency 


A person is qualified as an elector for the Muhammadan 
Constituency who is a Muhammadan and has a place of 
residence ? in the province of Bihar and Orissa and who— 

(1) holds in his own right an estate or estates for 
which an aggregate amount of not less than Rs. 750 as land 
revenue or an aggregate amount of not less than Rs. 187-8-0: 
as local cess is payable per annum ; or 

(2) holds in his own right a tenure or tenures for which 
an aggregate amount of not less than Rs. 187-8-0 per 


4 See the note on it in the case of Madras. 
2 See the note on it in the case of Bombay. 
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-.annum is payable as local cess ‘either directly to 


Government or through a superior landlord; or 

(3) was in the previous? year assessed on his own 
account to income-tax on an income of not less than 
Rs. 6,400 ; 

(4) ee any of the qualifications specified in clauses 
(4) and (5) above in the case of the non-Muhammadan 
constituency ; or . 

(5) is the holder of the title of Shams-ul-Ulama. 


THE CENTRAL PROVINCES? 


A person is qualified as an elector for the Central 
Provinces constituency who has a place of residence? in 


‘the constituency and who— 


(1) holds in proprietory right.land, the land revenue or 
kamil-jama of which is not less than Rs. 3,000; or 
(2) was in the previous year assessed to income-tax on 


an income of not less thas Rs. 20,000 ; or 


(3) has any of the qualifications mentioned in clauses 
(5), (8) and (10) in the case of Madras ; or 
(4) is or has been the non-official President of a 
Municipal Committee or the non-official Chairman of a 
District Council. 
ASSAM* 
Non-Muhammadan and Muhammadan Constituencies 


A person is qualified as an elector for either of the 


general constituencies who has a place of residence? in 


the province of Assam and who— 
(1) is liable to pay annually not less than Rs. 2, 000 as 


jand revenue or not less than Rs. 200 as local rate ; or 


(2) was in the previous year assessed to income-tax on 
an income of not less than Rs. 12,000; or 


1 See the note on it in the case of Madras. 

2 Council of State Electoral Rule 8, Schedule II, Part VU. 
3 See the note on it in the case of Bombay. 

* Council of State Electoral Rule 8, Schedule II, Part VIIT. 
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(3) has any of the qualifications mentioned in clauses 
(5), (8) and (10) in the case. of Madras ; or 
(4) is the ‘non-official Chairman of any Central 


Co-operative Bank or Banking Union; or 


(5) is or has been a non-official Chairman of Commis- 
sioners appointed in Assam under the Bengal Municipal Act, 
1876, or of a Municipality established in Assam under the 
Bengal Municipal Act, 1884, or of a Local Board established 
under the Assam Local Self-Government Act, 1915. 

No person other than a Muhammadan is qualified as an 
elector in the Muhammadan constituency, and no Muham- | 
madan is qualified as an elector in the non-Muhammadan 


constituency. 


BuRMA}! 


pew & he General Constituency 


A person is qualified as an elector for the Burma 


constituency who has a place of residence? in the province 


of Burma and who— 
(1) paid during the previous year land revenue 


- amounting to not less than Rs. 300; or 


(2) was in the previous year assessed to income-tax on 
an income of not less than Rs. 3,000; or 

(3) has‘any of the qualifications mentioned in clauses 
(5), (8) and (10) in the case of Madras ; or 

(4) is the non-official Chairman or Vice-Chairman of a 


_ Co-operative District Central Bank ; or 


(5S) is or has been the President or Vice-President of 


the Rangoon Municipal Committee or is or has been the 
‘President oris the Vice-President of any other Municipal 
-Comuniittee, or of a District Council. 


1 The Council of State Electoral Rule 8, Schedule II, Part LX. 
_ * See the note on it in the case of Bombay. 
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The European Commerce Constituency 


Any person is qualified as an elector for the Burma 
Chamber of Commerce constituency who has a place of 
residence in. Burma and is a Chamber member of that 
Chamber ora person entitled to exercise the rights and 
privileges of Chamber-membership on behalf of and in the 
name of any firm, company, or other corporation. 


Joint Famtltes. 


The rule with regard to joint families is as follows :— 

Where property is held or payments are made jointly 
by the members of a joint family, the family is to be 
adopted as the unit for deciding whether the requisite 
qualification for registration as elector exists in the 
particular case; and if it does exist, the person qualified. 
will be the manager of the family or the member authorized. 
in that behalf by the family concerned. 


CHAPTER VIII 


ELECTORS FOR THE LEGISLATIVE ASSEMBLY! 


Qualifications required of electors for the Legislative Assembly in 
Madras—In Bombay—In: Bengal—In the United Provinces—In the 
Punjab—In Bihar and Orissa—In the Central Provinces—In Assam — 
In Burma—In Delhi. 


As we have noticed in the case of the Council of State, 
the franchise for the Legislative Assembly is not based 
upon any wniform principle, but varies widely from 
province to province and, to a less extent, from one part of 
a province to another. 


MADRAS? 


General Constituencies 


A person is qualified as an elector for the Madras City 

constituency who is neither a Muhammadan nor 

Madras City a European and who resided in the constituency 

apne for not less than 120 days in the previous year * 
and who— 

(1) was in the previous year assessed to an aggre- 
gate amount of not less than Rs. 20 in respect of one or 
more of the following taxes, namely, property tax, tax 
on companies, or profession tax; or 


(2) was in the previous year assessed to income-tax. 


1 The Legislative Assembly Electoral Rule 8, Schedule Il. Zhe 
Gazette of india (Extra.), July 30, 1923., 

2 Electoral Rule 8, Schedule I, Part oF Clause 6; 767d. 

3* Previous year’ means the financial year preceding that in 
which the electoral roll or the list of amendments thereto, as the 
case may be, for the time being under preparation is first published. 
The expression has been used in this sense in subsequent pages. 


5 
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A person is qualified as an elector in any other general con- 
stituency + who resided in the constituency for not 


ppteae less than 120 days in the previous year and who— 
consti- : 3 d 
Phe (a) 1s registered as a ryotwari pattadar or as 


an inamdar of land of which the annual rent 
value is not less than Rs. 50; or 
(6) holds on a registered lease under a ryotwari ~ 
pattadar or inamdar land the annual rent value of which 
is not less than Rs. 50; or 
(c) is registered jointly with the proprietor under 
Section 14 of the Malabar Land Registration Act, 1895, as 
the occupant of land of which the annual rent value is 
less than Rs. 50; or 
(zd) is a landholder holding an estate Bf which the 
annual rent value is not less than Rs. 50; or 
(ce) holds as ‘ryot’ or as tenant under a Jandholder, 
land of which the annual rent value is not less than Rs. 50; or 
(f) was in the previous year assessed to income-tax ; or 
(2) was in the previous year assessed in a Municipality 
included in the constituency to an aggregate amount of not 
less than Rs. 20 in respect of one or more of the following 
taxes, namely, property tax, tax on companies, or profession 


tax. 
No Muhammadan or European is qualified as an elector 


for a non-Muhammadan constituency; and a person is 
qualified as an elector for a Muhammadan or European 
constituency according as he is a Muhammadan or a 
European. | 

Special Constituencies 


A person is qualified to be an elector for the 


aie landholders’ constituency * if his name is on 
consti- the electoral roll of any landholders’ consti- 
fuency. 


tuency of the Madras Legislative Council. 


1 Electoral Rule 8, Schedule II, Part I, Clause 7. 
= Patt: Glause 8: 
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Every Indian and one duly authorized representative of 
every Indian partnership are qualified as electors 
ie alan for the Indian Commerce constituency ! if such 
‘Commerce y 
consti- persons resided in the Presidency for not less 
uEUCy than 120 days in the previous year, and if he or 
the partnership, as the case may be, was assessed to 
income-tax in the previous year on an income of not less 
than Rs. 10,000 derived from business, within the meaning 
of the Indian Income-tax Act, 1922. 

‘Indian partnership’ means any non-European joint 
family, or any firm, association or company of which no 
partner or director is a European. 

The rule with regard to joint families? in respect of 
elections to the Legislative Assembly is practically the 
same as in the case of the Council of State. 

A person is qualified as an elector either in his personal 
capacity or inthe capacity of a representative of a joint 
family or of joint pattadars, but not in both capacities. 


BOMBAY? 
General Constituencies 


A person * is qualified as an elector for a non-Muham- 
‘Non: madan or Muhammadan constituency who, on 
Muhamma- the first day of, January preceding the date of 
opened publication of the electoral roll, had a place 
dan consti: of residence within the constituency or within a 
sees contiguous constituency of the same communal 
description and who— 

(1) in the case of the Sind constituencies, held in his 
own right on the first day of January aforesaid, land on 


which, in any one of the five revenue years previous to the 


1 Part I, Clause 9. 

2 Legislative Assembly Electoral Rule 8, Schedule II Par: I, 
‘Clause 3. , 

=L070., ratt-li. 

* Part II, Clause 6. 
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publication of the electoral roll, ‘an assessment of not less. 
than Rs. 37-8-0 land revenue in the Upper Sind Frontier 
District and of not less than Rs. 75 land revenue in any 
other district’ had been paid; or 

(2) in the case of any other constituency, held in his. 
own right, on the first day of January aforesaid, land. 
‘assessed at, or of the assessable value of, not less than 
Rs. 37-8-0 land revenue in the Panch Mahals or Ratnagiri 
District and not less than Rs. 75 land revenue elsewhere’ ; or 

(3) was on the aforesaid date the alienee of the right of 
Government to the payment of rent or land revenue, 
amounting to Rs. 37-8-0 in the Panch Mahals or Ratnagiri. 
er Upper Sind Frontier District and of Rs. 75 elsewhere, 
or was a Khot ora sharer in a Khoti village in the consti- 
tuency or a sharer in a bhagdari or narvadari village in the 
constituency, responsible for the payment of Rs. 37-8-0 as 
land revenue in the Panch Mahals or Ratnagiri District and. 
Rs. 75 as land revenue elsewhere ; or re 

(4) was assessed to income-tax in the previous year. 

A person is qualified as an elector for the 
The Euro- = Bombay European constituency } whose name is. 
pean consti- : : 
tuency. on the electoral roll of either European consti- 
tuency of the Bombay Legislative Council. 


Spectal Constituencies 


1. A person? is qualified as an elector for the Sind 
Jagirdars and Zamindars constituency who is a 
hes Rca as _ Jagirdar of the first or second class in Sind, or a 
constituen- | Zamindar who, in each of the three revenue years. 
Sane preceding the publication of the electoral roll, 
paid not less than Rs. 1,000 as land revenue on land 
situated in any district in Sind. 3 
2. A person is qualified as an elector for the Deccan and 
Guzarat Sardars and Inamdars constituency whose name is 


1 Part I], Clause 7. ? Part II, Clause 8. 
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entered in the list for the time being in force under the 
Resolutions of the Government of Bombay in the Political 
Department, No. 2363, dated July 23, 1867, and No. 6265, 
dated September 21, 1909, or who, on the first day of 
January preceding the publication of the electoral roll, was 
the sole alienee of the right of Government to the payment 
of rent or land revenue in respect of an entire village in the 
Presidency of Bombay excluding Sind and Aden, or was the 
sole holder on talukdari tenure of such a village. 

The members! of the Indian Merchants’ Chamber and 
The Indian Bureau and of the Bombay Millowners’ Asso- 
Commerce Ciation and of the Ahmedabad Millowners’ Asso- 
<constitu- ciation are qualified as electors respectively for 
-ency. = ape gfe 

the constituency comprising the. Association of 
which they are members. 
BENGAL? 


General Constituencies 


. 1. A person’ is qualified as an elector for the 
‘Calcutta ; 
Naa Calcutta non-Muhammadan constituency who 
Muhamma- js neither a Muhammadan nor a European and 
ere who has a place of residence in Calcutta and 
who 

(a) during and in respect of the previous * year paid 
not less than Rs. 60 as consolidated rate levied under 
‘Chapter XII of the Calcutta Municipal Act, 1899, or as taxes 
levied undet Chapter XIV of that Act; or 

(6) was in the previous year assessed to income-tax on 
an income of not less than Rs. 5,900; or 3 

(¢) is a member of a firm which in the previous year 
was assessed to income-tax and whose share of the firm’s 
income on which income-tax was so assessed wasnot less 
itthan Rs. 5,000. 


Parti, Clause-9.%, 
* Legislative Assembly Electoral Rule 8, Schedule II, Part III. 
* Part Ill, Clause4. ‘ * See the note on it in the case of Madras. 
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2. A person! is qualified as an elector for any other 
general constituency who has a place of residence in the 
constituency and who— 

(a) during and in respect of the previous * year, or, as 
the case may be, during and in respect of the Bengali year 
preceding that in which the electoral roll for the time being 
under preparation is first published, paid not less than 
Rs. 60 as consolidated rate levied under Chapter XII of the 
Calcutta Municipal Act, 1899, or as taxes levied under 
Chapter XIV of that Act; or 

(6) paid, during and in respect of such year, in the 
Municipality of Howrah or of Cossipore-Chitpur, municipal 
taxes or fees of not less than Rs. 10, or in any other — 
Municipality or Cantonment municipal or cantonment taxes. 
or fees of not less than Rs. 5; or 

(c) paid, during and in respect of such year, road and 
public works cesses under the Cess Act, 1880, of not less. 
than Rs."5=sor 

(d) paid, during and in respect of such year, chaukidar? 
tax under the Village Chaukidari Act, 1870, or union rate 
under the Bengal Village Self-Government Act, 1919, of 
not less than Rs. 5; or 

(e) was in the previous year? assessed to income-tax 
on an income of not Jess than Rs. 5,000; or 

(f) has the qualification specified in 1 (c) above in the 
case of the Calcutta non-Muhammadan constituency. 

, 3. A person * is qualified as an elector for the 


Ret Sonetl Bengal European constituency who is a Euro- 
tuency. pean and has a place of residence in the 


constituency and who— 
(a) was in the previous year assessed to income-tax on 
an income of not less than Rs. 12,000, or 


2’Part III, Clause 5. 2 See the note on it in the case of. Madras. 
3 bid. 
* Part III, Clause 6. 
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(6) is a member of a firm which in the previous year 
was assessed to income-tax and whose share of the firm’s 
income on which income-tax was so assessed was not less 
than Rs. 12,000. 

Spectal Constituenctes* 
A person is qualified as an elector for the Bengal Land- 
holders’ constituency who has a place of resi- 


Th L d- ° . . 
aldecad dence in the constituency and who during the 
constitu- previous year— 

ency. 


(i) in the Burdwan Division or the Presi- 
dency Division paid on his own account as a proprietor 
land revenue amounting to not less than Rs. 6,000, or road 
and public works cesses amounting to not less than 
Rs. 1,500; or 
(2) in the Dacca, the Rajshahi or the Chittagong 
Division paid on his own account land revenue amounting 
to not less than Rs. 4,000, or road and public works cesses 
amounting to not less than Rs. 1,000. 
The members ” of the Bengal National Chamber of Com- 
ia merce and of the Marwari Association and of the 
prea Bengal Mahajan Sabha are qualified as electors 
constitu- respectively for the constituency comprising the 
doa ’ Chamber, Association and Sabha of which they 
are members. 
THE UNITED PROVINCES * 


General Constituencies 


A person * is qualified as an elector for a non-Muhamma- 
dan or Muhammadan urban constituency who 


pte is not a European and who— 
io uen- . J is ; 
Ree : (1) has a place of residence in the consti- 


tuency or within two miles of the boundary 
thereof, and 
1 Part III, Clause 7. 2 Part III, Clause 9. 


* Legislative Assembly Electoral Rule 8, Schedule II, Part LV. 
* Part IV, Clause 6. 
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(a) is, In any place in the area aforesaid in which a 
house or building tax is in force, the owner or 
tenant of a house the rental value of which is 
not less than Rs. 180 per annum ; or 

(6) was, in any area in the constituency in which 
no house or building tax is in force, assessed 
in the previous year to municipal tax on 
an income of not less than Rs. 1,000 per 
annum ; or 

(c) is, in any area in the constituency in WHEE 
neither a house or building tax nor a municipal 
tax based on income is in force, the owner or 
tenant of a house or building of which the 
rental value is not less than Rs. 180 per 
annum ; or 

(d) has within the constituency any of the qualifica- 
tions based on the holding of land, as stated 
below, for an elector of a rural constitu- 
ency ; or 

(2) has a place of residence in the constituency and 
was in the previous year assessed to income-tax. 

A person’ is qualified as an elector for a non-Muham- 
madan or Muhammadan rural constituency who 
is not a European and who has a place of 
residence in the constituency and— 

(1) is, in an urban area included in the constituency. in 
which a house or building tax is in force, the owner or 
tenant of a house or building, the rental value of which is 
not less than Rs. 180 per annum; or 

(2) was, in an urban area included in the constituency 
in which no house or building tax is in force, assessed in 
the previous year to municipal tax on an income of not less 
than Rs. 1,000 per annum ; or 


Rural con- 
stituencies. 


1_ParteV_,-Clausé<72 
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(3) is, in an urban area included in the constituency 
where neither a house or building tax nor a municipal tax 
based on income is in force, the owner or tenant of a house 
or building, the rental value of which is not less than 
ne 180 per annum ; or 

~ (4) is the owner of land in the constituency in respect 
of which land revenue amounting to not less than Rs. 150 
per annum is payable; or 

(5) is the owner of land in the constituency free of 
land revenue, if the land revenue nominally assessed on 
‘such land in order to determine the amount of rates payable 
in respect of the same, either alone or together with any 
Jand revenue payable by him as owner in respect of other 
lands in the constituency, amounts to not less than Rs. 150 
per annum; or 

(6) being a resident i in the hill pattis of Kumaun— 

(a) pays land revenue or rent amounting to not less 
than Rs. 25 per annum ; or 
(6) is the owner of a fee-simple estate ; or 

(7) being in the constituency a permanent tenure 
holder or a fixed rate tenant as defined in the Agra Tenancy 
Act, 1901, or an under-proprietor or occupancy tenant as ~ 
defined in the Oudh Rent Act, 1886, is liable to pay rent as 
such of not less than Rs. 150 per annum ; or 

(8) (a) being in the constituency a tenant as defined in 
the Agra Tenancy Act, 1901, or the Oudh Rent Act, 1886, 
other than a sub-tenant, holds land as such in respect of 
which rent of not less than Rs. 150 per annum or its 
equivalent in kind is payable; or 

(6) in areas in the United Provinces in which ae 
Agra Tenancy Act, 1901, or the Oudh Rent Act, 1886, 
not in force, holds land as a tenant in respect of which a 
of not less than Rs. 150 per annum or its equivalent in kind 
is payable; or 

(9) was assessed to income-tax in the previous year. 
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Both in the case of the urban and rural constituencies no 
person other than a Muhammadan is qualified as an elector 
for a Muhammadan constituency, and no Muhammadan is 
qualified as.an elector for a non-Muhammadan constituency. 

A person! is qualified as an elector for the United 

Provinces (European) constituency who is a 
The : : 
European Uropean and has a place of residence in the 
constitu: United Provinces of Agra and Oudh and has 
pels any of the qualifications specified in (4), (5), (6), 
(7), (8) and (9) above in the case of a non-Muhammadan 
or Muhammadan rural constituency. 


Special Constituenctes * 


A person is qualified as an elector for the United 


The nd: Provinces Landholders’ constituency who has 


~ holders’ a place of residence in the constituency and— 
we (1) is the owner of land in the constituency 


in respect of which land revenue amounting to 
not less than Rs. 5,000 per annum is payable ; or 

(2) is the owner of land in the constituency free of land 
revenue, if the land revenue nominally assessed on such 
land in order to determine the amount of rates payable in 
respect of the same, either alone or together with any land 
revenue payable by him as owner in respect of other lands 
in the constituency, amounts to not less than Rs. 5,000 per 
annum. 
THE PUNJAB 3 


General Constituencies 
A person* is qualified as an elector for’ a general 
constituency who resides in the constituency and who— 
(1) owned for the twelve months preceding the date 
of publication of the electoral roll immovable property, 


+ Part IV, Clause 8. 2 Part 1V, Clause 9. 
* Legislative Assembly Electoral Rule 8, Schedule II, Part V. 
* Jbid., Part V, Clause 5. 


ELECTORS FOR THE ASSEMBLY 75 


not being land assessed to land revenue but including 
any building erected, on such land, of the value of not. 
less than Rs. 15,000 or of an-annual rental value of not. 
less than Rs. 336: ‘ provided that a person must be deemed 
to have owned such property for any period during which 
it was owned by ae person through whom he GETTY CS 
title by inheritance’; or 

(2) owns land aeccuced to land revenue of not less. 
than Rs. 100 per annum; or 

{3) is the assignee of land revenue amounting to not 
less than Rs. 100 per annum ; or 

(4) is a tenant or lessee, under the terms of a lease for 
a period of not less than three years, of Crown land for 
which rent of not less than Rs. 100 per annum is payable: 
‘ provided that, when the amount payable is assessed from 
harvest to harvest, the annual rent payable by such person 
must be deemed to be the annual average amount payable: 
by him in the three years preceding the date of publication 
of the electoral roll’; or 

(S) was during the financial year preceding the date of 
publication of the electoral roll assessed to income-tax on 
an income of not less than Rs. 5,000. 

No person is qualified as an elector for a Muhammadan 
constituency who is not a Muhammadan or for a Sikh. 
constituency who is not a Sikh, and no Muhammadan or 
Sikh is qualified as an elector for a non-Muhanmmadan 
constituency. 

Special Constituency * 


A person is qualified as an elector for the land-holders’ 
constituency who resides in the Punjab and. 


The Land- fats 

holders’ WhQ.1S-— 

constitu- (1) the owner of land assessed to land 
ency. ~ 


revenue of not less than Rs. 1,000 per annum ; or 


1 Part V, Clause 6. 
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(2) an assignee of land revenue amounting to not less 
than Rs. 1,000 per annum. 


BIHAR AND ORISSA ! 
General Constituencies 


A person ? is qualified as an elector for a general consti- 
tuency who has a place of residence in the 


‘Non- 
Muhamma- constituency and— 
rane (1) holds an estate or estates, whether 
dan consti: revenue-paying or revenue-free or rent-free, for 
fuencies. which an aggregate amount of not less, — 

(a) in the case of land in the Patna Division, than 


Rs. 30, or 
(6) in the case of landin the Bhagalpur and Tirhut 
Divisions, than Rs. 24, or 
(c) in the case of land in the Orissa and Chota 
Nagpur Divisions, than Rs. 12, 
is payable direct to the treasury as local cess; or 
(2) holds a tenure or tenures which is or are valued for 
the purpose of local cess at an aggregate amount of not less, — 
(a) in the case of tenures in the Patna Division, 
than Rs. 400 per annum, or 
(6) in the case of tenures in the Chota Nagpur 
Division, than Rs. 300 per annum, or 
(c) in the case of tenures in the Bhagalpur Division, 
| than Rs. 200 per annum, or 
(d) in the case of tenures in the Tirhut Division, 
than Rs. 150 per annum, or _ 
(e) in the case of tenures in the Orissa Division, 
than Rs. 100 per annum ; or 
(3) holds land as a raiyat and pays an annual agere- 
ate rent or local cess amounting respectively— 
(2) to Rs. 160 and Rs. 5 in the Patna Division, or 


+ Legislative Assembly Electoral Rule 8, Schedule II, Part VI. 
2 Tbid., Part VI, Clause 4. 
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(6) to Rs. 96 and Rs. 3 in the Tirhut Division, or 
(c) to Rs. 64 and Rs. 2 in the Orissa Division, or 
(7d) to Rs. 40 and Rs. 1-4-0 in the Chota Nagpur 
Division, or 
(e) to Rs. 144 and Rs. 4-8-0 in the Bhagaipur and. 
Monghyr Districts, or 
“~f) to Rs. 96 and Rs. 3 in the Purnea and Santhal 
Parganas Districts ; or | 
(4) was in the previous year assessed to income-tax. 
on an income of not less than Rs. 3,840; or 
(5) was in the previous year assessed to an aggregate: 
amount of not less than Rs.15 in respect of any municipal. 
or cantonment rates or taxes. 

No person who is not a Muhammadan is qualified as an 
elector for a Muhammadan constituency and no Muhamma- 
dan is qualified as an elector for a non-Muhammadan 
constituency. 

Special Constituency } 


A person! is qualified as an elector for the landholders” 
constituency who has a place of residence in the 


Sb ein Province of Bihar and Orissa and pays annually 
consti- land revenue or local cess of an aggregate 
SREREY amount of not less than Rs: 10,000 and. 
Rs. 2,500 respectively. : 
THE CENTRAL PROVINCES * 
General Constituencies 
A person is qualified as an elector for a 
pore general constituency who has a place of resi- 


Muhamma- dence in the constituency and— 
waNCOng Ys (1) owns or occupies as a_ tenant within 
tuencies. = ; 

an urban area in the constituency a house, or 


1 Part VI, Clause 5. 
2 Legislative Assembly Electoral Rute 8,. Schedule II, Part VII. 
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part of a house, the annual rental value of which is not 
less— . 

(a) in the case of a house in the Nagpur Munici- 
pality or in the Jubbalpore Municipality or 
Cantonment, than Rs. 240, and 

(6) in the case of a house in any other urban area, 
than Rs. 180, © 

‘ provided that, where such house or building or 
part is held by two or more persons in shares, 
no person shall be qualified in respect of a 
share the annual rentai value of which is less 
than Rs. 240, or Rs. 180, as the case may 
be’; or 

(2) is a proprietor or thekadar of an estate, or of a 
‘share of it, the land revenue or kamil- -jama of which is not 
less than Rs. 300 ; 

(3) holds, as a eee or thekadar in proprietory 
right, land, the assessed or assessable revenue or rent of 
which is not less— 

(a) in the case of land in the Raipur, Bilaspur, Drug, 
Chanda and Betul Districts, than Rs. 90, 
or 3 . 

(6) in the case of land in Bhandara, Balaghat, Nimar, 
Chhindwara and Seoni Districts, than Rs. 120, 


or 
(c) in the case of land in any other district, than 
RSs 505" or 
(4) was in the previous year’ assessed to income- 
tax. 


No person other than a Muhammadan is qualified as an 
elector for the Muhammadan constituency, and no Muham- 
madan is qualified as an elector for a non-Muhammadan 


constituency. 


1 See the note on it in the case of Madras before. 
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Special Constituency } 

A person is qualified as an elector for the landholders’ 
constituency who has a place of residence in 
The Land- : 

Holders: the constituency and who— 
constitu- (1) is the holder of a hereditary title 
ency. : ; 
recognized by Government and owns agricultural 
land in proprietory right ; or 

(2) is the owner of an estate as defined in Section 2 (3) 
of the Central Provinces Land Revenue Act, 1917; or 

(3) holds land as a proprietor, the land revenue or 
kamil-jama of which is not less than Rs. 5,000. 


ASSAM ” 


A person * is qualified as an elector for any constituency 
who during the previous year resided within the constitu- 
ency and who— 

(1) was in the previous year assessed in respect of 
municipal or cantonment rates or taxes.to an aggregate 
amount of not less than Rs. 20; or 

(2) was in the previous year assessed to a tax of not 
less than Rs. 10 in a Union under Chapter III of the Bengal 
Municipal Act, 1876; or 

(3) was in the previous year assessed to a chaukidari 
tax of not less than Rs. 2 under the Village Chaukidari Act, 
1870, in the Sylhet, Cachar or Goalpara District ; or 

(4) in any district other than those mentioned in 
clause (3) 

(a) owns land, the land revenue on which has been 
assessed or is assessable at not less than 
Rs. 45 per annum, or 
(6) pays a local rate of not less than Rs. 3per annum ; 
or 
1 Part VII, Clause 7. 


2 Legislative Assembly Electoral Rule 8, Schedule II, Part VIII. 
> Part Vill; Clatse-3, 
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(5) was in the previous year assessed to income-tax om ~ 
an income of not less than Rs. 3,600. 

No person is qualified as an elector for the Muhammadan 
constituency who is not a Muhammadan or for the 
European constituency who is not a European, and no 
Muhammadan or European is qualified as an elector for a 
non-Muhammadan constituency. 


BURMA! 


A person is qualified as an elector of any constituency 
who has a place of residence in the province of Burma and ~ 
who— 

(1) paid during and in respect of the previous agri- 
cultural? year land revenue amounting to not less than— 
(a) Rs. 150 in Lower Burma, or 
(6) Rs. 100 in Upper Burma ; or 
(2) paid during and in neenest of the previous agri- 
cultural? year thathameda tax amounting to not less than 
Rs. 25, or 
(3) was in the previous financial year* assessed to 
income-tax. ES 

No person is qualified as an elector for the European 
constituency who is not a European, and no European is. 
qualified as an elector for the non-European constituency. 


DELHI * 
The Dethi A person>® is qualified as an elector for the 
constitu- Delhi constituency who resides in the constitu- 


Ae, ency and who— 


(1) owned in the constituency for the twelve months 


1 Legislative Assembly Electoral Rule 8, Schedule II, Part IX. 

2 Part 9; Clause 3. 

3 «+ Previous agricultural year’’ and ‘‘ previous financial year ’’ 
mean respectively the agricultural and financial year preceding that 
in which the electoral roll or the list of amendments thereto, as the 
case may be, for the time being under preparation is first published.’ 

* Legislative Assembly Electoral Rule 8, Schedule II, Part 10. 

>.Part X, Clause 5; 
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preceding the date of publication of the electoral roll 
immovable property, not being land assessed to land 
revenue but including any building erected on such land, 
of the value of not less than Rs. 15,000 or of an annual 
rental value of not less than Rs. 336, or was tenant of such 
immovable property for a like period: | 

‘Provided that a person shall be deemed to have owned 
such property for any period during which it was owned by 
any person through whom he derives title by inheritance ’ 
or . ; ‘ 

(2) owns land in the constituency assessed to land 
_ revenue of not less than Rs. 100 per annum; or 

(3) is an assignee of land revenue amounting to not 
less than Rs. 100 per annum ; or 

(4) is a tenant or lessee, under the terms of a lease 
for a period’ of not less than three years, of Crown land in 
the constituency for which rent of not less than Rs. 100 per 
annum is payable: 

‘Provided that, when the amount payable is fagnceed 
-_from harvest to harvest, the annual rent payable by such 
person shall be deemed to be the annual average amount 
payable by him in the three years preceding the date of 
publication of the electoral roll’; or 

(5) was during the Buancial year preceding the date 
of publication of the electoral roll assessed to income-tax 
on an income of not less than Rs. 5,000. 


GHAPTER LX 


QUALIFICATIONS OF ELECTORS FOR THE 
BENGAL AND UNITED PROVINCES 
LEGISLATIVE COUNCILS 


Electors * for the Bengal Legislative Council—General consti- 
tuencies: urban and rural constituencies other than Calcutta 
constituencies, Calcutta constituencies, European constituencies, 
the Anglo-Indian constituency—Special constituencies: Land- 
holders’ constituency, Calcutta University constituency, Dacca 
University constituency, Commerce and Industry constituencies. 

Electors for the United Provinces Legislative Council—General 
constituencies: urban constituencies, rural constituencies, the 
European constituency—Special constituencies: The ‘Talukdars’ 
constituency, Agra Landholders’ constituencies, Commerce and 
Industry constituencies, the University constituency. 


QUALIFICATIONS OF ELECTORS FOR THE BENGAL 
LEGISLATIVE COUNCIL 


General Constituency 


A person is qualified as an elector (a) for a non- 
Muhammadan constituency ® if he is neither a. Muhamma- 
dan nor a European nor an Anglo-Indian, and (6) for a 
Muhammadan, European or Anglo-Indian constituency 
according as he is a Muhammadan, European or Anglo- 
Indian. This is not all that is required for qualifying a 
person for registration as an elector. He must possess 
further qualifications as stated below:— 

Subject to the communal requirements stated above, 


+The Bengal Legislative Council Electoral Rule 8, Schedule II ; 
The Gazette of India (Extra.), July 30, 1923. We have, in stating 
the Electoral Rules, retained in most cases the exact language of 
the Electoral Rules and Regulations in order to ensure accuracy. 

2 Bengal Electoral Rule 8, Schedule II, Clause 2. 
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a person is qualified as an elector for an urban or rural 
_ constituency, other than a Calcutta constituency, 

Urban and 5 - : ; 

tural consti: 1£ he has a place of residence in the constituency, 


tuencies and if he— 
pst ee (1) paid, during and in respect of the 
‘constitu- previous! year or, as the case may be, during 
encies. ' - : : 

: and in respect of the Bengali year preceding 


that in which the electoral roll for the time being under 
preparation, is first published,— 

(a) in the Municipalities of Howrah or Cossipore 
municipal taxes or fees of not less than Rs. 3 
or in any other municipal or cantonment area, 
municipal or cantonment taxes or fees of not 
less than Rs. 1-8-0, or 

(6) road and public works cesses under the Cess Act, 
1880, of not less than Re. I, or 

(c) chaukidari tax under the Village Chaukidari Act, 
1870, or union rate under the Bengal Village 
Self-Government Act, 1919, of not less than 
RS A235 OF 

(2) was in the previous year assessed to income-tax ; 
or 
(3) is a retired, pensioned or discharged officer, non- 
commissioned officer or soldier of His Majesty’s regular 
forces.” 
Subject to the communal requirements stated before, a 
person is entitled to be an elector for a Calcutta 


‘Calcutta - constituency * if he has a place of residence 
constituen- : ; ; j 3 
cies: therein or if he, having a place of residence in 


Calcutta as defined in Section 3 (7) of the Calcutta 


1 Here, as elsewhere, the expression ‘ previous year’ means the 
financial year preceding the year of the first publication of the 
electoral roll. 

2 Bengal Electoral Rule 8, Schedule II, Clause 3. 

3 Tbid., Clause 4. 
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Municipal Act, 1899, has a place of business within the 
constituency, and if he— 
(1) during the previous year— — 
(a) was entered in the municipal assessment book as— 
(i) the owner and occupier of some land or build- 
ing in Calcutta separately numbered and 
valued for assessment purposes at not less.” 
than Rs. 150 per annum; or 
(ii) the owner or occupier of some land or building 
in Calcutta separately numbered and valued: 
for assessment purposes at not less than. 
Rs. 300 per annum : . 

Provided that no person is to be qualified in 
virtue of any of the above qualifications. 
unless the owner and occupier’s share, or the: 
owner’s or occupier’s share, as the case may 
be, of the consolidated rate on such land or 
building for the aforesaid year was paid 
during that year; or 

(6) paid in respect of that year on his sole account. 
and in his own name not less than Rs. 24 
either in respect of the consolidated rate 
levied under Chapter XII; or in respect of the 
taxes levied under Chapter XIII, or in respect 
of the taxes levied under Chapter XIV, of the 

Calcutta Municipal Act, 1899: 

Provided that, if any payment was made in. 
respect of the consolidated rate, a person will 
be qualified only if his name is entered in the 
Municipal Assessment Book in respect of the 
holding for which the payment was made; or 

(2) (a) was assessed to income-tax in the previous 
year, or 

(6) is amember of a firm which in the previous. 

year was assessed to income-tax and if his. 


a 
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share of the firm’s income on which income- 
tax was so assessed was not less than the 
minimum on which the tax is leviable ; or 
(3) is aretired, pensioned or discharged officer, non-com- 
missioned officer or soldier of His Majesty’s regular forces. 
Subject to the communal requirements stated before, a 
person is qualified as an elector for a European 
poe constituency 1! if he has a place of residence in 
cies. the constituency and has any of the qualifica- 
tions prescribed for an elector of any urban or 
tural constituency included in the area of such European 
-constituency. 
Subject to the communal requirements stated before, a pez- 
son is qualified as an elector for the Anglo-Indian 
The Anglo- : = i : : 
indian constituency * who has a place of residence in 
-constitu- - Bengaland has any of the qualifications prescribed 
See for an elector of any urban or rural constituency. 

In the case of a joint.family,* the family is to be adopted 
as the unit for deciding whether the requisite qualification 
exists; and if it does exist, the person qualified will be the 
manager of the family. : 

A person is not qualified as an elector for a general 
‘constituency by virtue of any property held or payment 
made as a trustee, administrator, receiver or guardian or 
‘in any other fiduciary capacity. 


SPECIAL CONSTITUENCIES 


A person is qualified as an elector for a landholders’ 
constituency * who has a place of residence in 


Land- ; : . 
tholders’ the constituency and who during. the previous 
consti- year— : 

tuencies. 


(1) in the case of the Burdwan Landholders’ 
and the Presidency Landholders’ constituencies, paid, on 


x Bengal Electoral Rule 8, Schedule II, Clause 5. 
2 Tbid., Clause 6. 3 Jétd., Clause 7. 5° * fhza;> Clause-9- 
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his own account as a proprietor, land revenue amounting to 
not less than Rs. 4,500 or road and public works cesses 
amounting to not less than Rs. 1,125, or 

(2) in the case of the Dacca, the Rajshahi and the 
Chittagong Landholders’ constituencies, paid, on his own 
account as a proprietor or a permanent tenure-holder, land 
revenue amounting to not less than Rs. 3,000 or road and. 
public works cesses amounting to not less than Rs. 750. 

A person is qualified as an elector for the Calcutta. 
Caicutts University constituency + who has a place of 
University residence in Bengal and is a member of the 
aeay. Senate or an Honorary Fellow of the University,, 

or a graduate of the University of not less than 
seven years’ standing. 

A person is qualified as an elector for the Dacca Univer- 

Sity constituency * who— 

ee (1) has a place of residence in Bengal and is. 
constitu- a member of the Court or a registered graduate 
sae of the University, or 

(2) has a place of residence in the Dacca Division or 
in the Chittagong Division, and would have been qualified. 
to be registered as a graduate of the University, if he had 
not before the first of April, 1920, been registered as a. 
graduate of any other Indian University. 

The Chamber members of the Bengal Chamber of 

Commerce * and the permanent members of the 
on fading Indian Jute Mills’ Association, of the Indian 
try consti- Tea Association, and of the Indian Mining 
mene: Association are qualified respectively as electors 
for the constituency comprising the Chamber cz Association: 
of which they are such members: 


7 Bengal Electoral Rule 8, Schedule II, Clause 11. - 

2 lbtd., Clause 12. No person can vote at any general election 
both in the Calcutta University and in the Dacca University 
constituency. See the Bengal Electoral Rule 10. 

% Jbid., Clause 13 (1). 


QUALIFICATIONS OF ELECTORS 87 


Provided that no person can be so qualified unless he 
has a place of residence in India. 

‘«« Chamber member’’ and “ permanent member ”’ include 
any person entitled to exercise the rights and privileges of 
Chamber membership or permanent membership, as the 
‘case may be, on behalf of any firm, company or other 
corporation registered as such member.’ 

The members of the Calcutta Trades Association, the 
life and ordinary members of the Bengal National Chamber 
of Commerce, the life and ordinary members of the Bengal 
Mahajan Sabha, and the life, ordinary and mofussil 
members of the Marwari Association, Calcutta, are qualified, 
respectively, as electors for the constituency comprising the 
Association, Chamber or Sabha of which they are such 
members: 1 


’ 


* Bengal Electoral Rule 8, Schedule II, Clause 13 (2). 

““*Member’’, ‘‘life-member’’, ‘‘ ordinary member’’ and 
‘* mofussil member ’’ include— 

(a) in the case of a firm, any one partner in the firm, or if no 
such partner is present in Calcutta at the date fixed for the election, 
any one person empowered to sign for such firm, and 

(6) in the case of a company or other corporation any one 
manager, director or secretary of the company or corporation.’ 

We may note here the following interesting case :— 

The Commissioners appointed under Rule 36 (2) (a) of the Bengal 
Electoral Rules to enquire into the petition presented by Mr. Amulya- 
dhan Addy against the election of Mr. Byomkes Chakravarty 
to the Bengal Legislative Council to represent the Bengal National 
Chamber of Commerce constituency, held that Mr. Chakravarty’s 
name not being in the electoral roll of the Bengal National 
Chamber of Commerce constituency, he was not properly nominated. 
They therefore declared that the election of Mr. Chakravarty was 
null and void and that it should be set aside. They further stated 
in the course of their judgment that it was the individual who could 
vote and who could stand for election. ‘ We cannot but come to the 
conclusion,’ said they, ‘that the Legislature intended that it was 
a natural person who should have the right to be on roll and to be 
entitled to vote or nominate or be acandidate. . . . Firms being 
artificial persons can only act through a natural person.’ 

In this case, the petitioner, Mr. Amulyadhan Addy, contended that 
Mr. Chakravarty was not entitled to be a candidate by reason of the 
fact that his name did not appear on the electoral roll, though the 
Bengal National Bank, Limited, of which he was a director, was on 
the roll. Mr. Chakravarty replied that the Bengal National Bank, 
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Provided that no person can be so qualified who has not. 
a place of residence in India. 


QUALIFICATIONS OF ELECTORS FOR THE UNITED 
PROVINCES LEGISLATIVE COUNCIL } 


A person is qualified as an elector— 
(1) for a non-Muhammadan constituency 
Qualifica- : ; 
tions based Who is neither a European nor a Muhammadan, 
on commu- (2) for a Muhammadan Sons Hea who is 
nity. 
3 Muhammadan, and 
(3) for the European constituency who is a European: 
Provided that such person possesses the further qualifica- 
tions stated below for an elector of the particular 
constituency. | 
General Constituencies 


A person is qualified as an elector for an urban 
constituency 2 who has the necessary communal 


Urban qualification and who— 
constituen- ; ; ‘ 
cies. (1) has a place of residence in the consti- 


tuency or within two miles of its boundary, and 
(a) is, in any place in the aforesaid area in which a 
house or building tax is in force, the owner or 
tenant of a house or building the rental vaiue 
of which is not less than Rs. 36 per annum; or 
(6) was, in an area in the constituency in which no 
house or building tax is in force; assessed in 


Limited, was an ordinary member of the constituency known as the 
Bengal National Chamber of Commerce constituency and was there- 
fore rightly registered as an elector and that he as a director of the 
aforesaid bank was duly qualified to be nominated and elected and 
returned as a member of the Bengal Legislative Council.—Bengal 
Election Case No. 8 of 1924. The Calcutta Gazette, March 26, 1924. 
We think that the Bengal Electoral Rule 8, Schedule II, Clause 13 (2) - 
ought to be made more clear and definite.’ 

1The United Provinces Legislative Council Electora! Rule 8, 
Schedule Il; Zhe Gazette of India (Extra.), July 30, 1923. 

2 Schedule II, Clause 7. 
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the previous year to municipal tax on an income 
of not less. than Rs. 200 per annum ; or 
(c) is, in any area in the constituency in which 
neither a house or building tax nor a municipal 
tax based on income is in force, the owner or 
tenant of a house or building of which the rental 
value is not less than Rs. 36 per annum; or 
(2) has within the constituency any of the qualifica- 
tions based on the holding of land, as stated 
below, for an elector of a rural constituency ; er 
(2) has a place of residence in the constituency and 
(a) was in the previous year assessed to income-tax ; 
or 
(6) is a retired, pensioned or discharged officer, 
non-commissioned. officer or soldier. of His 
. Majesty’s regular forces. 
- A person is entitled to be registered as an elector for a 
rural constituency ' who-has a place of residence 
in the constituency, and has the necessary 
communal qualification, and 
(1) is, in an urban area included in the constituency in 
which a house or building tax is in force, the owner or 
tenant of a house or building, the rental value of which is 
not less than Rs. 36 per annum; or 
(2) is, in an urban area included in the constituency 
where neither a house or building tax nor a municipal tax 
based on income is in force, the owner or tenant of a house 
or building of which the rental value is not less than Rs. 36 


‘Rural con- 
-stituencies. 


per annum; or 

(3) was, in an urban area included in the constituency 
in which no house or building tax. is in force, assessed in 
the previous year to municipal tax on an income of not less 
than Rs. 200 per annum ; or 


2 United Provinces Electoral Rule 8, Schedule I], Clause 8. 
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(4) owns land in the constituency in respect of which 
land revenue amounting to not less than Rs. 25 per annum 
is payable; or 

(5) owns land in the constituency free of land revenue, 
if the land revenue nominally assessed on such Jand in 
order to determine the amount of rates payable in respect 
of the same, either alone or together with any land revenue 
payable by him as owner in respect of other lands in the 
constituency, amounts to not less than Rs. 25 per annum ; or 

(6) being a resident in the hill pattis of Kumaon, 
owns a fee-simple estate or is assessed to the payment 
of land revenue or cesses of any amount or is a Khaikar ;. 
or 

(7) being in the constituency a permanent tenure 
holder or a fixed-rate tenant, as defined in the Agra 
Tenancy Act, 1901, or an under-proprietor or occupancy 
tenant, as defined in the Oudh Rent Act, 1886, pays rent as 
such of not less than Rs. 25 per annum ; or 

(8) (a) being in the constituency a tenant as defined in 

the Agra Tenancy Act, 1901, or the Oudh 
Rent Act, 1886, other than a sub-tenant, 
holds land as such in respect of which rent of 
not less than Rs. 50 per annum of its 
equivalent in kind is payable, or 

(6) in areas in the United Provinces in which the 
Agra Tenancy Act, 1907, or the Oudh Rent 
Act, 1886, is not in force, holds land as a 
tenant in respect of which rent of not less 
than Rs. 50 per annum or its equivalent in 3 
kind is payable; or : 

(9) was in the previous year assessed to income-tax ; 
or | 

(10) is a retired, pensioned, or discharged officer, non- 
commissioned officer or soldier of His Majesty’s regular 
forces. 
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A person is qualified as an elector for the European 
constituency! who is a European, has a place 

i dbpatosree of residence in the United Provinces of Agra 
tuency. and Oudh and has any of the qualifications 
required of an elector of any urban or rural 


constituency. 
Special Constituencies 


A person is qualified as an elector for the 

Sad Mable Talukdars’ constituency who is an_ ordinary 

tuency, member of the British Indian Association of 
Oudh. 

A person is qualified to be an elector for an Agra Land- 


holders’. constituency who has a place of resi- 


Agra Land- : : 

holders’ dence in the constituency and— 

SORE: (1) owns land in his personal right in the 
tuencies. 


constituency in respect of which land revenue 
amounting to not less than Rs. 5,000 per annum is 
payable; or - 

(2) owns land in the constituency free of land revenue, 
if the land revenue nominally assessed on such land in 
order to determine the amount of rates payable in 
respect of the same, either alone or together with any land 
revenue payable by him as owner in respect of other lands 
in the constituency, amounts to not less than Rs. 5,000 per 


annum. : 
Commerce A person is qualified as an elector— 

and Indus- 3 . 3 ‘ 

SS we th) ator the Upper India Chamber of Com- 
tuencies. merce constituency who— 


(a) is amember, other than an honorary or affiliated 
member, of the Upper India Chamber of 
Commerce and has a place of business within 
the United: Provinces of Agra and Oudh; or : 


1 United Provinces Electoral Rule 8, Schedule II, Clause 9. 
2 Lbid., Clauses 10, 11, 12 and 13. 
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(5) is entitled to exercise the rights and privileges of 
membership of the said Chamber on behalf of 
and in the name of any firm, company or other 
corporation which has a place of business with- 
in the United Provinces of Agra and Oudh; 
and 

(2) for the United Provinces Chamber of Commerce 
constituency who— : 

(a) is a member, other hace: an honorary member, of 
the United Provinces Chamber of Commerce 
and has a place of business or residence in the 
United Provinces; or . 

(6) is entitled to exercise the rights and privileges 
of membership of the said Chamber on behalf 
and in the name of any firm, company or other 
corporation which has a place of business in 
the United Provinces. 

A person is qualified as an elector for the Allahabad 
University constituency who— 


‘The Univer- (1) resides in India and is a member of the 
ssity consti- z 
tuency. Senate or an Honorary Fellow of the University 


of Allahabad ; or 
(2) resides.in the United Provinces of Agra and Oudh ; 
and is— 
(a) a Doctor or Master, or 
(6) a graduate of not less than seven years’ standing. 
in any Faculty of the University of Allahabad : 

Provided that no elector is to have more than one vote in 
the constituency though he may have more than one of the 
above-mentioned qualifications. : 

In the case of a joint family or joint tenancy, the family 
or tenancy is to be regarded as the unit for deciding 
whether the requisite qualification exists; and if it does 
exist, the person qualified will be, in the case of a Hindu 
oint family, the manager thereof or the member nominated 
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in that behalf by a majority of the family and in other 
cases the member nominated in that behalf by the family 
or tenancy concerned.! 

A person may be qualified either in his personal capacity 
or in the capacity of a representative of a joint. family or 
joint tenancy but not in both the capacities. Nor can a 
person be qualified as an elector as a representative of 

* more than one joint tenancy. 


1 United Provinces Electoral Rule 8, Schedule II, Clause 2. 
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QUALIFICATIONS OF ELECTORS FOR THE ~ 
MADRAS AND BOMBAY LEGISLATIVE 
COUNCILS 


Electors * for the Madras Legislative Council—General constitu- 
encies: non-Muhammadan constituencies (urban and _ rural),. 
Muhammadan constituencies (urban and rural), Indian Christian 
constituencies, European and Anglo-Indian constituencies—Special 
-constituencies : Landholders’ constituencies, the University consti- 
tuency, the Planters’ constituency, the Madras Chamber of Com- 
merce and Industry constituency, other Commerce constituencies. 

Electors for the Bombay Legislative Council—General constitu- 
encies: non-Muhammadan and Muhammadan urban constituen- 
cies, non-Muhammadan and Muhammadan rurai constituencies, 
European constituencies—Special constituencies: Landholders’ 
constituencies, the University constituency, Commerce and Industry 
-constituencies. 

QUALIFICATIONS OF ELECTORS FOR THE MADRAS 
LEGISLATIVE COUNCIL 
General Constituencies 
Every person not being a European, an Anglo-Indian, 
an Indian Christian or a Muhammadan, is 
Ae apa qualified to be an elector for a non-Muhammadan 
constituen- Constituency if he resided in the constituency for 
aie aa not less than 120 days in the previous year, and 
has the further qualifications, as stated below, 
for an elector of the particular constitutency. 
‘Urban con- A person is qualified as an elector— 
stituencies. (1) for a Madras City constituency ? who— 
(a) was assessed in the previous year to property- 
tax or tax on companies or profession-tax ; or 


1The Madras Legislative Council Electoral Rule 8, Schedule IJ— 
wide The Gazette of India (Extra.), July 30, 1923. 
2 Electoral Rule 8, Schedule II, Clause 4, 
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(6) occupied for not less than six months in the 
previous year a house in the city, not being a 
house in any military or police lines, of an 
annual value of not less than Rs. 60; or 

(c) was assessed in the previous year to income-tax ; 
or f 

(d) is a retired, pensioned or discharged officer, non- 
commissioned officer or soldier of His Majesty’s 
regular forces ; and 

(2) for an urban constituency other than a Madras City 
<onstituency ? who 

(a) was assessed in the previous year to an aggre- 
gate amount of not less than Rs. 3 in respect 
of one or more of the following taxes, namely, 
property-tax, tax on companies or profession- 
tax ee -OT 

(6) has any of the qualifications in respect of the 
holding of land, as stated below, for an elector 
of a rural constituency ; or 

(c) has any of the qualifications specified in clauses 
(1) (c) and (1) (d) above. 

A person is qualified as an-elector for a rural consti- 
tuency * who— 
ane con. (1) is a ryotwari pattadar or an inamdar of 
land the annual rent value of which is not less 
than Rs. 10; or 
(2) holds on a Resigned lease under a ryotwari 
pattadar or an inamdar land the annual rent value of which 
is not less than Rs. 10; or 
(3) is registered jointly with the proprietor under 
Section 14 of the Malabar Land Registration Act, 1895, as 
the occupant of land the annual rent value of which is not 
jess than Rs. 10; or 


1 Schedule II, Clause 5, 
2 Ibid., Clause 6, 


t 
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(4) is a landholder holding an estate the annual rent 
value of which is not less than Rs. 10; or 
(5) holds as ryot or as tenant under a landholder, land 
the annual rent value of which is not less than Rs. 10 ; or 
(6) was in the previous year assessed in a municipality 
included in the: constituency to an aggregate amount of 
not less than Rs. 3 in respect of one or more of the 
following taxes, namely, property-tax, tax on companies, 
or profession-tax ; or 
(7) has any of the qualifications specified in clauses (1): 
(c) and (1) (d) in the case of the urban constituencies above. 
A person is entitled to be an elector— 
(1) for a Muhammadan constituency,! urban 
Muhamma- or rural, who is a Muhammadan and resided in 
ria the constituency for not less than 120 days in the 
previous year and has any of the qualifications 
stated above for an elector of a Madras City, other urban, 
or rural constituency, as the case may be; 5 
(2) for an Indian Christian constituency 2 who is an 
2 Indian Christian and resided in the constituency 
Indian ; : 
Christian for not less than 120 days in the previous year 
consti- and has any of the qualifications stated above 
tuencies. : 
for an elector of any urban or rural constituency 
included in the area of such Indian Christian constituency ; 
and : | 
' (3) for the European constituency * who is a European, 
and for the Anglo-Indian constituency + who is an Anglo- 
Baiipzan Indian, if such European or Anglo-Indian resided 
and Anglo- in the Madras Presidency for not less than 120: 
indian con- days inthe previous year and has any of the 
stituencies. ; : 
’ qualifications stated above for an elector of any 
urban or rural constituency. 


1 Schedule II, Clause 7. 2 loid., Clause 8. 
3 Ibid,, Clause’9. * Jbid. 
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The rule with regard to the joint families is practically 
the same as stated before in the .case of the United 
Provinces Legislative Council. 


SPECIAL CONSTITUENCIES 


A person is entitled to be an elector for a landholders’ 
constituency ! who is a Zamindar, Janmi or 


Pee Malikanadar and resided in the constituency for 
tuencies. not less than 120 days in the previous year and 
who— 


(1) possesses an annual income of not less than 
Rs. 3,000 derived from an estate within the Presidency of 
Madras ; or 

(2) is registered asthe Janmi of land situated within 
the Presidency of Madras on which the assessment is not 
less than Rs. 1,500; or 

(3) receives from Government a malikana allowance 
the annual amount of which is not less than Rs. 3,000. 

If several persons .are registered as joint holders? of 

land, a majority of the adult male persons so registered are 

to nominate in writing any one of themselves 

Joint hol- who is not disqualified to be their representative 

ee for voting purposes and the name of such 

representative alone will be entered in the 

electoral roll; but, if no such nomination is made, no entry 
will be made in the roll in respect of such land. 

When the property of a joint family is registered in the 
name of a woman ? and would, but for the disqualification 
of sex, qualify the registered holder as an elector, the 
senior male member of the family who is not disqualified, 
or any member not disqualified who is nominated in 
writing by a majority of the adult male members, will be 
qualified as the representative of the family. 


1 Schedule II, Clause 14. 2 Ibid., Clause 19. 
3% Jbid., Clause 20. 
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OTHER SPECIAL CONSTITUENCIES 


A person is qualified as an elector for the Madras 
University constituency ! if he has a place of 

wh athe residence in India and is a member of the 
faeucy ~ Senate, or an Honorary Fellow or a graduate of 


over seven years’ standing of the University of 


Madras. ; 
A person is qualified as an elector for the 
Re Madras Planters’ constituency 2 if he is a mem- 
tuency. ber of one of the associations affiliated to the 
United Planters’ Association of Southern India. 
The Madras A person is qualified to be an elector for 


Chamber of the Madras Chamber of Commerce? con- 
pe stituency if he is a member of the Madras 
try consti- Chamber of Commerce or of a Chamber affiliated 
tuency. foe : 
The members of the Madras Trades Association, the 
Southern India Chamber of Commerce and the 
pea Nattukkottai Nagarathars’ Association are quali- 
constituen- fied respectively as electors for the constituency 
ais: comprising the Chamber or Association of which 


they are members.* 


QUALIFICATIONS OF ELECTORS FOR THE BOMBAY 
LEGISLATIVE COUNCIL® 


General Constituencies 


Subject to the communal requirements stated hereinafter, 
a person is qualified as an elector for a non-Muhammadan 
or Muhammadan urban constituency who is not a European 
and who on the first day of April preceding the date of 


1 Schedule II, Clause 23. 2 Jbid., Clause 24. 

3 Jbid., Clause 25, * Jéid., Clause 26. 

5 The Bombay Legislative Council Electoral Rule 8, Schedule II, 
vide The Gazette of India (Extra.), July 30, 1923, . 
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publication of the electoral roll, hada place of residence 
within the constituency or, in the case of a 


Mee Bombay City constituency, within the limits of 
‘dan and the said city or within the limits of the North 
Muhamma- 


dan urban >2lsette Mahal or the South Salsette Taluka, or, 
‘constituen- jin the case of any other urban constituency, 
Roe within two miles of the boundary thereof, and 
who— ; 

(1) on the first day of April aforesaid occupied, as 
owner or tenant, in such constituency a house, or part of 
a house separately occupied, as a dwelling or for the 
purpose of any trade, business or profession, 

(a) of which the annual rental value was not less 
than Rs. 120 in the case of a Bombay City 
constituency, and not less than Rs. 60 in the 
case of a Karachi City constituency ; or 

(6) in any other urban constituency, where any tax 
is based on the annual rental value of houses 
or buildings, of which the annual rental value 
was not less than Rs. 36; or if no tax so based 
is levied, of which the capital value was not 
less than Rs. 1,500; or 

(2) was assessed to income-tax in the financial year 
preceding that in which the electoral rule is first published ; 
or 

(3) is a retired, pensioned or discharged officer, non- 
commissioned officer, or soldier of His Majesty’s regular 
forces ; or 

(4) on the first day of January previous to the date of 
publication. of the electoral roll, had a qualification in 
respect of land within the constituency, which, if held 
within the nearest rural constituency, would qualify him 
as an elector for such constituency. 


-? Electoral Rule 8, Schedule IJ, Clause 2 (d). 
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Subject to the communal requirements stated hereinafter, 
a person is entitled to be an elector for a non- 
Non-Muham- 

madan Muhammadan or Muhammadan rural consti- 
. aes tuency ? who is not a European and who, on the 
roralcon- first day of January preceding the date of 
stituencies. ublication of the electoral roll, had a place of 
residence within the constituency or within a contiguous. 
constituency of the same communal description, and who— 
(1) (a) in the case of any constituency in Sind, on 
the first day of January aforesaid held. . . 
land in such constituency, on which, in any 
one of the five revenue years preceding the 
publication of the electoral roll, an assess- 
ment of not less than Rs. 16 as land revenue- 
in the Upper Sind Frontier District and of 
not less than Rs. 32 as land revenue else- 
where had been paid or (would have been 
paid, if the land had not been alienated) ; or 
(6) in the case of any other constituency, held, on 
the same date, alienated or unalienated land 
assessed at or of the assessable value of not 
less than Rs. 16 as land revenue in the Panch 
Mahals or Ratnagiri District and not less. 

than Rs. 32 as land revenue elsewhere ; or 
(2) on the aforesaid date ‘ was the alienee of the right 
of Government to the payment of rent or land revenue, 
amounting to not less than Rs. 16 in the Panch Mahals or 
Ratnagiri or Upper Sind Frontier District and to not less: 
than Rs. 32 elsewhere, leviable in respect of land so alienated 
and situate within the constituency, or was a Khot ora 
sharer in a Khoti village in the constituency or a sharer 
in a bhagdari or narvadari village in the constituency ’, 
paying not less than Rs. 16 as Jand revenue in the Panch 


1 Electoral Rule 8, Schedule I],; Clause 3. — 
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‘Mahals or Ratnagiri or Upper Sind Frontier District and 
not less than Rs. 32 as land revenue elsewhere ; or 
(3) has any of the qualifications hereinbefore .specified 
in clauses (2) and (3) in the case of the urban constituencies ; 
“Or ies . 
(4) in any municjpal district, cantonment or notified 
-area in the constituency, on the first day of April preceding 
the date of publication of the electoral roll, occupied, as 
‘owner or tenant, a house or building, or part of a house or 
building separately occupied, as a dwelling or for the 
purpose of any trade, business or profession, 
(a) of which the annual rental value was not less 
than Rs. 36 in a constituency in Sind; or 
(6) in any other constituency, if in such municipal 
district, cantonment or notified area, a tax is 
based on the annual rental value of houses or 
buildings, of which the annual rental value was 
not less than Rs. 241in the Panch Mahals or 
Ratnagiri District and not less than Rs. 36 
elsewhere; or if no tax so based is levied, of 
which the capital value was not less than 
Rs. 1,000 in the Panch Mahals and Ratnagiri 
Districts and not less than Rs. 1,500 elsewhere. 
Both in the case of rural and urban constituencies no 
person who is not a Muhammadan is qualified as an elector 
fora Muhammadan constituency and no Muhammadan is 
qualified as an elector for a non- RbDari aad are consti- 
fuency. 
A person is qualified as an elector— 
(1) for the Bombay City (European) consti- 
‘European tuency! who is a European and save in that 
-constituen- : : 
wies. respect has the qualification stated before for an 
elector of a Bombay City constituency ; and 


_ + Electoral Rules’, Schedule II, Clause 4 (i). 
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(2) for the Presidency (European) constituency ' who. 
is a European and who save in that respect has the — 
qualification stated before for an elector of an urban, other 
than a Bombay City, constituency or of a rural constituency 
according as he has a place of residence within an urban 
or rural constituency. m 


Special Constituenczes * 


A person is qualified as an elector— 
(1) for the constituency of the Deccarr 
Landhold-  Sardars and Inamdars whose name is in the list. 
ers’ consti- : ; : : . 
tuencies. for the time being in force under the Resolution 
of the Government of Bombay in:the Political 
Department, No. 2363, dated July 23, 1867, or who, on 
the first day of January preceding the date of publica- 
tion of the electoral roll, was the sole alienee of the 
right of Government to the payment of rent or land 
revenue in respect of an entire village situated within the. 
constituency ; 

(2) for the constituency of the Guzarat Sardars and 
Inamdars whose name is in the list for the time being’ in. 
force under the Resolution of the Government of Bombay 
in the Political Department, No. 6265, dated September 
21, 1909, or who, on the first day of January preceding the 
date of publication of the electoral roll, was the sole: 
alienee of the right of Government to the payment of rent 
or land revenue in respect of an entire village situated: 
within the constituency, or was the sole holder on talukdart 
tenure of such a village ; 

(3) for the constituency of the Jagirdars and Zamindars. 
(Sindi) who is a Jagirdar of the first or second class in. 
Sind or who in each of the three revenue years previous. 


2 Electoral Rule 8, Schedule II, Clause 4 (ii). 
* Jbid., Clause 5. 
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to the publication of the electoral roll paid not less than 
Rs. 1,000 as land revenue on land situate in any district 
in Sind ; 
(4) for the Bombay University constituency! who, on 
the first day of April preceding the date of publi- 
Ss cation of the electoral roll, had a place of 
ency. residence in the Bombay Presidency (excluding 
Aden) and was a member of the Senate or an 
Honorary Fellow of the University or a graduate of the 
University of seven years’ standing ; and 
(5) for a Commerce and Industry constituency? whose 
name is in the list of members, for the time 
Commerce : : ees : 
andIndustry being in force, of the association forming such 
eat constituency or who is entitled to exercise the 
rights and privileges of membership on behalf 
of and in the name of any firm or company or corporation 
entered in such list of members.? 


1 Bombay Electoral Rule 8, Schedule III, Clause 6. 

2 [btd., Clause 7. 

* Yor the qualifications of the electors for the Bihar and Orissa, 
Assam, Punjab and the Central Provinces Legislative Councils, the 
reader is referred-to the relevant Electoral Rules in 7he Gazette of 
India (Extra.), July 30, 1923. We have not been able to deal with 
them in this volume for want of space. 


CHAPTER XI 


THE NATURE OF THE ELECTORAL SYSTEM 


The total number of electors in British India in relation to her 
total population—The restricted nature of the present franchise, 
one of the great defects of the Reforms—Undue importance given to 
the principle of plural voting. 


The four preceding chapters will enable the reader to 
form an idea of the present electoral system in our country. 
“It need not perhaps be pointed out that its chief defect is 
the extreme narrowness of the franchise. Out of a total 
population of about 247 millions inhabiting British India, 
only about 7°8 million persons! (including the electorate of 
Burma) have been enfranchised under the Reforms. They 
can vote for elections to Provincial Legislative Councils. 
The number of persons qualified to vote for the Legislative 
Assembly at the first election under the Reforms was only 
9,09,874 and that for the Council of State was only 
17,364." Generally speaking, the franchise is based on 
a property qualification which is rather high for a poor 
country like India and this is one of the reasons why the 
number of persons who have been granted the right to 
vote is so small in relation to the total population of 
British India. Another reason is the existing disqualifica- 
tion on the ground of sex in many provinces. The Rules 


* About 5°3 millions excluding Burma. 
* vide Judia in 1920 by Dr. Rushbrook Williams, p. 248. | 
In Bengal the total number of voters at the first elections under 
the Reforms was as follows :— 
10,19,906 for the Provincial Council ; 
1,84 ,266 for the Legislative Assembly; and. 
2,226 for the Council of State.—/ndia in 1920, p. 248. 


~ 
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made under the Government of India Act are responsible 
for this state of affairs. Under the existing Electoral Rules, 
-a graduate of a University is not qualified to vote for the 
University constituency simply as a graduate. To be so 
‘qualified he must be a graduate of not less than seven 
years’ standing. As a result, many graduates holding 
responsible positions are deprived of the right to vote. 
One fails to find any justification for such restrictive 
Rules. We must bear in mind that ‘ the habit of consider- 
ing political issues as issues to be decided by a man’s own 
judgment, of realizing the value of the proper use of a 
vote, of judging candidates with regard to their fitness to 
represent the elector’s views . . . and of holding represen- 
tatives effectively to account’! can be acquired by any 
people by constant and increasing exercise. As Mr. 
Curtis? said, while discussing the defects of the electoral 
system prevailing in our country before the introduction of 
the Reforms, ‘wisdom can only be learned in the school 
of responsibility. It can only be taught by leaving men to 
suffer by the results of the things which they themselves 
do ; still more, by the results of the things which they 
leave undone’. How true arethese words! The character 
of political institutions reacts, in the opinion® of the authors 
of the Joint Report themselves, upon the character of the 
people and the exercise of responsibility calls forth the 
capacity for it. As a proof of this we may say that if one 
witnessed, or took part in, any of the elections held during 
the last three years for the central, provincial or local 
representative bodies, one would be in a position to bear 
testimony to the keen interest and political wisdom 
displayed by our so-called illiterate and unenlightened 


+ The Montagu-Chelmstord Report, paras. 263-64. . 
2L. Curtis, Letters to the People of India on Responsible Goveru- 
ment, p. 17. 
5 The Montagu-Chelmstord Report, para. 130. 
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masses. ‘The restricted nature of the present franchise is. 
one of the great defects of the Montagu-Chelmsford 
Reforms. 

Another noticeable defect in the present electoral system 
is that a rather undue importance has been given in it to 
the principle of plural voting. Under the existing Electoral 
Rules, though a person cannot vote at any general 
election in more than one general constituency, he can vote 
in a number of speczal constituencies if he possesses the 
requisite qualifications in respect of them. 


CHAPTER XII 


ELECTORAL PROCEDURE AND MEMBERSHIP! 


Notification for elections—Nomination of candidates— Deposit on 
nomination—Death of a candidate before poll—Procedure at elec- 
tion—-Regulations regarding the conduct of elections— The Returning 
Officer and the Presiding Officer—Multiple elections—The taking | 
of oath—Vacation of seat—Election Agents—Return of election. 
expenses—Maximum scale of election expenses—Accounts of Agents. 
Election offences—Bribery—Treating—Undue influence—Person- 
ation—Publication of false statements—Unauthorized expenditure— 
Other minor corrupt practices—Hiring and using of public convey- 
ances—Hiring of liquor shops, etc.—The election petition and 
_election court—Contents of petition—Deposit of security—With- 
drawal of petition—Grounds for declaring election void—Report of 
Election Commissioners and procedure thereon—Other consequences 
of more serious election offences—Corrupt practices at the last two 
elections. 


All elections, whether general elections on the expiration 
of the duration of a legislative body or on its 

poication dissolution, or by-elections for filling casual 
tions. vacancies, are held in pursuance of notifications. 
7 by the Government in the Gazette.* In these 
notifications the Governor-General, in the case of elections. 
to either Chamber of the Indian Legislature, or the 
Governor, in the case of elections to a Legislative Council, 
calls upon the constituencies concerned to elect members. 
in accordance with the Electoral Rules. It is provided, 
however, that if the Governor-General or the Governor, as. 
the case may be, thinks fit, such notifications may be issued 


1 Electoral Rules, Parts 1V, VI and VII; vide Zhe Gazette of India 
(Extra.), July 30, 1923. These rules are common to all legislative 
bodies in India and are identically numbered. 

? Electoral Rule 27. 


= 
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at any time not being more than three months before the 
date on which the duration of a legislative body will expire 
in the ordinary course of events. 

Any person may be nominated as a candidate for election 

in any constituency for which he is eligible for 
Nomination election. 
of candi- ; 
dates. The local Government of each province 

appoints for each constituency (a) a date, within 
fourteen days of the notification calling upon the consti- 
tuency to elect a member, for the nomination of candidates ; 
(6) another date, within seven days of the first-mentioned 
date, for the ‘scrutiny of nominations’; and (¢) a further 
date or dates for the taking of a poll, if necessary.? 

On or before the date appointed for the nomination of 
candidates, each candidate must,? either personally or by 
his proposer and seconder together, deliver to the Return- 
ing Officer or to some other authorized person a duly filled- 
in nomination paper * subscribed by the candidate himself 
as signifying his assent to the nomination and by the 
proposer and seconder who must be registered electors of 
the constituency. All nomination papers must be delivered 
between 1] a.m. and 3 p.m. and any such paper which is not 
‘delivered before 3 p.m. on the day appointed for the 
nomination of candidates will be rejected. Every nomina- 
tion paper to be delivered must be accompanied by a 
‘written declaration by the candidate to the effect that he 
has. already appointed: or does thereby appoint as his 
election agent for the election either himself or some one 
other person who is eligible for such appointment and who 
must be named inthe declaration; unless this is done, the 


1 Electoral Rule 11 (1). 
“101d Z VAt2) ee 
° Jbtd., 11 (3). ; 
eae a copy of the form of nomination | paper is given on pp. 128 
and 129 of this book. 
_* Electoral Rule 11 (3) and (6). 
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nomination of a candidate is not complete.’ The Return- 
ing Officer or any other authorized person, must, on 
receiving a nomination paper, inform the person or persons 
delivering the same of the date, hour and place appointed 
for the scrutiny of nominations. He must, besides, put 
up in some conspicuous place in his office a notice of the 
nomination, containing descriptions both of the candidate 
and of the persons who have signed the nomination paper 
as proposer and seconder. 

A candidate may withdraw his candidature by giving 
notice by 3 p.m. on the day following that appointed for 
the scrutiny of nominations. He will not be allowed, if 
he has once withdrawn his candidature, to cancel the with- 
drawal or to be renominated as a candidate for the same 
election.? 

On or before the date appointed for the nomination, each 

candidate must deposit or cause to be deposited 

pee with the Returning Officer the sum of five 

tion. hundred rupees or two hundred and fifty rupees,,. 

- ‘in cash or in Government promissory notes of 

equal value at the market rate of the day’, according as he: 

is a candidate for either Chamber of the Indian Legislature 

or for a Governor’s Legislative Council. No nomination 
will be valid unless such deposit has been made.* 

The deposit money will be returned, if a_ candidate 
withdraws his candidature within the prescribed time, or 
if his nomination is refused, or if he dies before the 
commencement of the poll.> It will be forfeited to the 
Government if he is not elected and if the number of votes 
obtained by him does not exceed, in the case of a constitu- 
ency returning one or two members, one-eighth of the total 
number of votes polled or, in the case of a constituency 


1 Blectoral Rule 11 (5). 2 Ibid., 11 (7). 


Ibid., 11 (8). * Ibid., 12 (1). 
5 [bid., 12 (2). 


110 THE INDIAN CONSTITUTION 


returning more than two members, one-eighth of the 
number of votes polled, divided by the number of members 
to be elected. The number of votes polled is determined, 
in the case of an election by the ordinary method, by 
counting the number of ballot-papers minus the ‘spoilt’ 
ones and, in the case of an election according to the system 
of proportional representation by means of the single 
transferable vote, by counting the first preferences in 
favour of a candidate. ? 

Again, if the seat of an elected candidate is declared 
vacant on account of his failure to take the necessary oath 
of allegiance to the Crown, his ‘deposit money will be 
forfeited to the Government.? The deposit will be 
returned, if a candidate is not elected but has secured more 
than one-eighth of the total votes polled or, as the case 
may be, one-eighth of the total votes polled, divided by the 
number of members to be elected: It will also be refunded 
to the candidate who has been elected and who has taken 
the necessary oath of allegiance.* 

If, however, a candidate has been duly nominated ata 
general election in more than one constituency, only one of 
the deposits made by him or on his behalf wiil be returned, 
and the remainder will be forfeited to the Government.? 

If a duly nominated candidate dies before the poll, the 

Returning Officer, or any other authorized person, 
ene will have, on being satisfied of the fact of the . 
before poll. death, to countermand the poll and all proceed- 

ings connected with the particular election will 
have to be commenced anew; but no fresh nomination is 
necessary in the case of a candidate whose nomination 
remained valid at the time of the countermanding of the 
poll.® 


1 Electoral Rule 12 (3). 2 Tbid., 12 (4). 
3 [bid., 12(5) * [bid., 12 (6). 
> Proviso to Electoral Rule 12 (6). © Electoral Rule 13. 
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If the number of. candidates who have been duly 
Z nominated and who have not withdrawn their 
ocean candidature, is greater than the number of 

vacancies, a poll will be taken. If, however, the 
number of such candidates is equal to the number of 
vacancies, all the candidates will be declared to be elected. 
If, on the other hand, the number of such candidates 
is less than the number of vacancies, all the candidates 
~will be declared to be elected, and the Governor-General 
or the Governor, as the case may be, will call upon the 
constituency concerned to elect a person (or persons) for 
filling the remaining vacancy (or vacancies) within a 
certain time appointed by him.! But, if in the last case 
the constituency fails to elect a person (or persons) for 
filling ,the vacancy (or vacancies) within the prescribed 
time, the Governor-General or the Governor, as the case 
may be, is not bound to call upon it again to elect any - 
person (or persons) until such time, if any, as he thinks 
ft. 

Votes are given by ballot, and in general constituencies 
in person; but the Governor-General in Council * or the 
local Government of a province, as the case may be, may 
‘direct in certain special cases that votes may be given 
otherwise than in person.* Voting by proxy is allowed in 
no circumstances.®> 

In ‘plural-member’ constituencies each elector has 
as many votes as there are members to be elected, 
but he cannot give more than one vote to any one 


1 Electoral Rule 14 (3). 

2 Proviso to Electoral Rule 14 (3). 

°’This applies only in the case of elections to the Legislative 
Assembly.. The relevant Rule in the case of elections to the Council 
of State is as follows :—‘ Votes shall be given by ballot, and no 
votes shall be received by proxy’. The Council of State Electoral 
Rule 14 (4). * 

* Electoral Rule 14 (4). 

5 Ibid. ‘ 
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candidate.! Votes are counted by, or under the supervision 
of, the Returning Officer, and each candidate, his election 
agent and his authorized representative have a right to be 
present at the time of counting.? 3 
As soon as the counting of votes is completed, the 
Returning Officer declares the candidate or the candidates, 
as the case may be, to whom the largest number of votes. 
has been given, to be elected. The Rule in the case of a 
tie is rather interesting. If an equality of votes exists. 
between candidates and the addition of one vote entitles. 
any of the candidates to be elected, the determination of 
the person or persons to whom such an additional vote is. 
deemed to have been given is made by lot in the presence: 
of the Returning Officer and in such manner as he directs.* 
The Returning Officer reports without delay the result of 
the election to the Secretary to the Provincial Legislative 
Council or to the Secretary to the Government of India in the. 


1 Electoral Rule 14 (5). 

This is the ordinary Rule, but there are exceptions as follow :— 

(1) In the case of elections to the Bombay Legislative Council, 
an elector is entitled to cumulate all his votes upon one candidate 
or to distribute them among the candidates as he pleases. 

(2) In the case of elections to the Legislative Assembly,. 
an elector in the Presidency of Bombay, and, in the case of an 
election to the Council of State, an elector of the Bombay non- 
Muhammadan constituency may cumulate all his votes upon one 
candidate or distribute them among the candidates as he pleases. 

(3) Elections must be conducted according to the principle of 
proportional representation by means of the single transferable 
vote in the case of— 

(a) the Madras non-Muhammadan constituency for the 

Council of State ; 
(6) the Bengal European constituency for the Legislative: 
Assembly ; 

(c) the Presidency and Burdwan (European) constituency 

for the Bengal Legislative Council. 

In the last case (3) votes are given in accordance with regula- 
tions made in that behalf by the Governor-General in Council or 
the. Bengal Government, as the case may be. 

* Electoral Rule 14 (6). : 
PLDI, IAL); 
* Jbid., 14 (8). : 
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Legislative Department, as the case may be. The name or, 
names of the successful candidate or Pap uceres: are then. 
published in the Gazette.’ - 

The local Government of each province has ece 

- empowered to make regulations ? providing— 
Regulations , = ‘ <i : ; 
regarding (1) for the scrutiny of nominations, for the. 
a eine mranner in which such scrutiny is to be conducted. 
’ and the circumstances in which any person may 

be present or may enter objections ; 

(2) for the appointment in each constituency of a 
Returning Officer and for his powers and. duties, and. for 
the performance by other persons of any power or duty of’ 
the Returning Officer ; 

(3) in the case of general constituencies, for the 
division of the constituencies into polling areas for the 
convenience of electors, and for the creation of polling 
stations for these areas; __ 

(4) for the appointment of officers to preside at eer: 
stations, and for the duties of such officers ; 

(5) for the checking of voters by reference to the 
electoral roll ; 

(6) for the manner in which votes'are to be given and, 
in particular, for the case of illiterate voter or voters under 
physical or other disability ; 

(7) for the procedure to be followed when persons 
represent themselves to be electors after other persons 
have voted as such electors ; 

(8) for the scrutiny of votes ; 

(9) for the safe custody of ballot papers and other 


1 Electoral Rule 14 (9). 

? Electoral Rule 15. Unlike the Electoral Rules, these prov incial 
regulations vary from pape to province except in respect obs 
essential matters. . ; 

For the Bengal Regulations see Bengal Electoral Rules ot 
Regulations, 1923, pp. 1-36 or The Bengal Legislative _Couneil 
Manual, 1924. Bh ie 
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election papers and for the inspection and production of 

‘such papers ; and | 
(10) for such other purposes connected with the conduct 

of elections as it thinks necessary. | 

These regulations must not be in any way inconsistent 
with any Electoral Rule. They apply not only to the local 
Legislative Council, but, so far as the particular province 
is concerned, to either Chamber of the Indian Legislature 
as well, unless the Governor-General in Council gives 
different directions regarding their application to the latter 
case. Similar regulations.in force in the Punjab will, as 
far as they are applicable, ;be in foree in the, Man O vine of 

Delhi. nen Seger a 
In the preceding pages we have stated in a eae ie 
Os functions of the Returning Officer. in the conduct 
ree tices and mariagement of anelection. He is, to quote 
and the a writer, ‘the pivot on which the election 
Sigal revolves from the date of the nomination to the 
declaration of the resuit."! He receives nomina- 
tion papers, examines them and decides all objections which 
may be made to any nomination paper. He may accept 
a nomination or refuse it,.as the Electoral Rules may seem 
to him to: warrant:in the circumstances: ofthe case. ‘This 
is one of his most important functions in connection with 
an election. An-error of judgment on, his part at this 
stage can only be rectified’ by an. election petition later, 
entailing unnecessary trouble and expenditure. He must 
endorse on each nomination paper his decision accepting or 
rejecting the same. Votes: are counted -by him or. under 
his supervision. He declares the result of an election and 
reports it to the proper authorities. In some provinces it 
is he who selects for each constituency as many. polling 
stations as he thinks necessary and appoints a Presiding 


1 Indian Election Guide, by 1. C.S.; p. 25; published by the 
‘Statesman’ Press. : 
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Officer for each polling station and Polling Officers to assist 
- the latter.' : 
The Presiding Officer must maintain Saee at the polling 
station, see that the election is fairly conducted, regulate 
the number of electors to be admitted: at one time and 
exclude all other persons except the Polling Officers to 
assist him, the candidates, one agent of each candidate, the 
police or other public servants on duty, and such persons 
as may be admitted for the. purpose of identifying: the’ 
‘electors. , 2 
When a person. reeats himself to vote, the Presiding 
Officer has the right to, and must, if so required by a 
candidate or his agent, put questions to him reg aoa his 
identity or hissright ito vote. | 
As soon as; possible after the close is thé moll the 
Presiding Officer of each: polling station must, in. the: 
presence of the candidates or their polling agents, seal 
with his own seal and the seal of such candidates or agents 
as may desire to affix: their seal, each ballot box used at the. 
station and the packets.of. unused, ‘spoilt’ or ‘ tendered 
ballot papers’ and. send. them all; generally,” :to the 
Returning Officer, with a statement showing the numher of 
ballot papers ‘entrusted to him and accounting for them 
under the heads of ‘ballot papers in the ballot - box,’ 
“ unused, rg spoilt ’ and-‘ tendered ballot papers,’ > ete. | 
If any person is elected by a constituency of a Governor's’ 
Legislative Council as well as by a constituency 
of either Chamber of the Indian Legislature, ' 
the election of such person:to- the Governor’s 
- Legislative Council will be void and-the Governor will call . 
upon the cope miueney concerned to elect ene person. * 


Multiple 
elections. 


ie, g., in Bengal and Bihar and Orissa. 

_ ®Jn some provinces they are sent to such person or place as the 
District Collector directs. 

3 See the note on p. 129. / 1 4 Electoral Rule 16°. 
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If a person 1s elected by more than one constituency: 
either in the same province or in different provinces, he: - 
will have to choose within seven days of the publication of 
the result of the later or the latest of such elections,. 
according as he has been elected by two or more than two: 
constituencies, for which of these constituencies he will 
serve and then inform the relevant authorities of his choice: 
which is final.!. When any such choice has been made, the: 
Governor-General or the Governor, as the case may be, 
will call upon the constituency or the constituencies for 
which he has not chosen to serve to elect another person or 
persons in his place. If, however, he fails to make the 
required choice within the seven days, his election will be: 
void and the Governor-General or the Governor, as the case: 
may be, will call upon the constituency or the constituencies 
concerned to elect another person or persons.” 

Every person who is elected or nominated to be a: 
member of a legislative body must, before 
taking his seat, make, at a meeting of the 
legislative body, an oath or affirmation of his. 
allegiance to the Crown as follows % :— 


. ; elected | 
I, A.B., having been nominated 


body (ie. Council or Assembly) do solemnly swear (or 
affirm) that I will be faithful and bear true allegiance to- 
His Majesty the King-Emperor of India, his heirs and 
successors, and that I will faithfully discharge the duty. 
upon which I am about to enter.’ 
_If any person having been elected or nominated subse- 
ace quently becomes subject to any of the disabilities. 
yas Eee of under the Electoral Rules, which disqualify a 
person for membership of any legislative body, 
or fails to ‘ make the oath or affirmation,’ described in the 


The taking 
of oath. 


a member of. this. 


2 Electoral Rulei6, - °° 2 Jbid 3 [bid., 24. 
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previous paragraph, within such time as the Governor- 
General or the Governor considers reasonable, the 
Governor-General or the Governor, as the case may be, 
‘must, unless the disqualification has been removed in his 
‘favour, declare his seat to be vacant.! 

An official is not qualified for election as a member of 
-either Chamber of the Indian Legislature or of a local 
‘Legislative Council; and if any non-official member of 
either Chamber of the Indian Legislature or of a local 
Legislative Council, whether elected or nominated, accepts 
any office in the service of the Crown of India, his seat on 
the Chamber or on the Council, as the case may be, becomes 
vacant. But a Minister is not to be deemed an official and 
a person will not be deemed to accept Be on ule 
as a Minister.? 

A nominated or elected member * of tthe Chamber of 
the Indian Legislature or of a local Legislative Council 
may resign his office to the Governor-General or to the 
Governor,* as the case may be, and on the acceptance of 
the resignation the office will become vacant. And if for 
a period of two consecutive months any such member is 
_absent from India or unable to attend to the duties of his 
office, the Governor-General or the Governor,® as the case 
may be, may declare, hy notification published in the 
Gazette, that the seat in council of that member has become 
vacant.® 
'- If an elected member of one Chamber of the Indian 
-Legislature becomes a member of the other Chamber, he 
will cease to be a member of the first-mentioned Chamber.7 


1 Electoral Rule 25. ? Sections 63E (1) and 80B of the Act. 

* Section 93 (1) of the Act. 

*Or to the Lieutenant-Governor or Chief Commissioner. in~the 
case of a Lieutenant-Governorship or Chief Commissionership. 

> Or the Lieutenant-Governor or Chief Commissioner. 

® Section 93 (2) of the Act. 

7 Section 63E (2) of.the Act. 
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If, however, any person is elected a member of both 
Chambers of the Indian Legislature, he will, before taking: 
his seat in either Chamber, have to signify in writing the 
Chamber of which he wishes to be a member, and there- 
upon his seat in the other Chamber will become vacant.? 

We have stated before that every candidate must appoint 
either himself or some one else as his election 
agent, who is not disqualified for such appoint- 
ment under the Electorai Rules.?. The necessity. 
for selecting the right person for this office cannot be too: 
strongly emphasized. ‘The class of persons selected for 
this duty ’, says Presidént Lowell, ‘is not only a matter of 
great importance to the candidate, but upon it depends also- 
in large measure the purity of elections.’3 The candidate: 
may cancel the appointment of his election agent; but, if 
he does so, he must inform the officer receiving nominations. 
of this fact. In the event of such a cancellation or of the- 
death of his agent, the candidate must immediately 
appoint another election agent and declare his name in 
writing to the said officer. 

In order to prevent extravagance and to minimize the 

possibility of corrupt practices at elections,, 
Returnof = stringent rules have been framed regarding 
election ; : ; ; 
expenses. 9 ©XpPenses to be incurred in connection with an 

election. These rules prescribe, on the one 
hand, the objects of expenditure, and, on the other, its. 
maximum limit in any election. Within thirty-five days of 
the publication of the result of an election, there must be 
submitted to the Returning Officer in respect of each 


Election 
agents. 


* Section 63E (3) of the Act. 

* Vide Sub-rules (3) and (4) of Electoral Rule 5 and also Electorat 
Rule 17. The disqualification referred to, may arise from the 
commission of a corrupt practice or from the failure to lodge a 
prescribed return of election expenses, or for having lodged a 
return which is found to be false in any material particular. 

° The Government of England, vol. i, p. 229. 

* Electoral Rule 18. | ; 
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candidate for electi6n a return, in a prescribed form, of his 
election expenses.!. Every such return, which: must be 
signed both by the candidate and his election agent, must 
contain a statement of all payments made by the candidate 
or his election agent or by any person acting on his behalf, 
for expenses incurred on account of the conduct and 
management of the election, and a further statement of all 
unpaid claims in respect of such expenses. of which he or 
his election agent has knowledge. ? 

Schedule IV to the Electoral Rules enumerates the objects 
for which expenses may be legally incurred. Briefly 
speaking, they are as follow :— 

(1) the personal expenditure of the candidate incurred 
or paid by him or his election agent in connection with his 
candidature ; Bis 

(2) the pay of each person employed as an agent, 
clerk or messenger ; 

(3) the travelling expenses and any other expenses on- 
account of agents, clerks, messengers and other persons, 
whether in receipt of salary or not ; 

(4) the cost whether paid or incurred of— 

(a) printing, (4) advertising,  (c) stationery, 
(7) postage, (e) telegrams and (f) rooms 
hired either for public meetings or as 
Committee rooms ; and 

(5) any other miscellaneous expenses. 

The return must be accompanied by declarations ? both 
by the candidate and his election agent, in which they must 
solemnly affirm before a Magistrate that; to the best of 
their knowledge and belief, the statement. of election 
expenses contained in the return is true, and that no other 
expenses whatsoever have, totheir knowledge or belief, been 
incurred in connection with the candidature.*. If a candidate 


1 Electoral Rule 19 (1), 2 Ibid., 19 (2). 
3 Tbtd., 19 (3). * Jotd., 19 (3), Schedule IV. 
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is, on aecount of his absence from Indfa, unable to sign the 
‘return of election expenses and to make the required 
declaration within the prescribed time, it must be signed and 
-submitted by his election agent only, who will have to make 


a declaration as stated above; but within fourteen days of 


‘his return to India, the candidate must himself make, ina 
special form, a declaration on oath before a Magistrate 
regarding his election expenses.! Sa 

As soon as possible after a return has heen submitted 
-and the necessary declarations in respect thereof have been 
-made, the Returning Officer must put up in some conspicu- 
ous place in his office and publish in the Gazette a notice 
.of the date on which the return along with the declarations 
has been submitted and of the time and place at which they 
can be inspected. Any person is, on payment of a fee of 
one rupee, entitled.to inspect any such return or declarations 
and, on payment of such fee as the local Government. may 
‘prescribe, to obtain a copy or copies thereof or of any part 
thereof. ? | tae 2 

The Governor-General in Council may fix maximum 


seales of election expenses and. prescribe the 
Maximum 


‘scaleof.-- MUMber and descriptions of persons who may be 
election; lawfully employed for payment in connection with . 
: expenses. 


. any election held under the Electoral Rules.? 


Every election agent must, for each election for which 3 


he is appointed an agent, keep separate and 
Accounts of . ; : ; 
Agents. regular books of account in which the particulars 
; of all expenditures 1 in connection with the election 
must be entered.* ! a se Pee 
- Rules have been framed under thie Goveninient of India 
Act for the final decision of doubts and disputes as to the 
-walidity of an election.* They have been supplemented 

* Electoral Rule 19 (4). 2 Ibid., 19 (5). 

a T0td 20 Oy and (2). .- * loed.; 21, 
5 Electoral Rules, Part VII. 
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by a special legislation ! providing for the criminal punish- 
ee ment of certain acts which directly or indirectly 
U ceslae _. interfere with the purity of elections, thus bring- 
ae ing election offences within the purview of the 
general law of the iand. These acts are known as mal- 
practices in connection with elections. They are bribery, 
treating, undue influence or personation at an election, 
false statements or illegal payments in connection with an 
election, and the failure to keep election accounts. A 
candidate found guilty of a malpractice in connection with 
an election may not only lose his seat in the legislature 
.and be deprived of his electoral rights for five years, but 
may also be criminally- punished. ee 
Bribery at elections consists in? ‘a gift, offer or promise 
by a candidate or his agent, or by any other 
person with the connivance of a candidate or 
his agent, of any gratifications (including all forms of 
entertainment and all forms of employment for reward) to 
any person whomsoever with the object of inducing directly 
or ipdirectly— . 
(1) a person to Stand or-not to stand as,-or-to with, 
dtaw from being, a. candidate, or’. Sei... 
(2) an eléctor. to vote. or refrain: from: voting at an 
Glectian eo. 27? 
orasarewardto. — eo por ae sae 
- (1) aperson for having so stood? or not stood or for 
having withdrawn his candidature, or 
(2) an elector for haute voted. of » “refrained from 
voting.’ eae iy a Bsga eae a 
The acceptance by a person of- any -gtatification either 
‘for himself or for any other person as a reward for exercis- 
ing any AES as right or for inducing or orerpuns to 


Bri ere 


1 Vide SS Elections Offences and Inguities Act : Act. No. 39 
of 1920. . i 
-? Schedule Vv to Electoral Eales Part I, Clause’ 1s 
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induce any other person to exercise any such right also 
“constitutes the offence of bribery.? 

Treating is a form of bribery. It means ‘the incurring 
in whole or in part by any person of the 
expense of giving or providing any food, drink,. 
entertainment or provision to any person with the object 
of directly or indirectly inducing him or any other person to 
vote or refrain from voting or as a reward for having voted 
or refrained from voting.’ In the words of President 
Lowell, the person who treats relies upon the voter’s. 
general sense of gratitude. 

It may be noted here that a declaration of public policy 
or a promise of public action by a candidate does not 
constitute an offence.? 

Undue influence is defined as any direct or indirect 
interference or attempt at interference on the 
part of a candidate or his agent or of any other 
person with the connivance of the candidate 
or his agent with the free exercise of one’s electoral 
right. 

It includes (1) threatening a candidate or a voter or any 
other person in whom the candidate or the voter is interest- 
ed with injury of any kind; and (2) inducing or attempting 
to induce a candidate or a voter to believe that he or any 
person in whom he is interested will become or will be 
rendered. an object of divine displeasure or spiritual 
censure.* If an employer threatens his employees with 
dismissal in the event of their not exercising their electoral 
rights according to his direction, or if a minister of 
religion or a priest holds out threats of excommunication 
or other religious disabilities in order to influence the 


Treating. 


Undue 
influence. 


2 Section 171B (ii) of the Indian Penal Code, Chapter IX- AL 
* Electoral Rule 44 (2), explanation. 

* Electoral Rules, Schedule V, Part I, Clause 2 (2). 

* lbid., Clause 2 (i: 
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exercise of electoral rights by any person, the offence of 
undue influence is committed thereby. 

If any person at an election applies for a voting paper, 
or votes, in the name of any other person, 
whether living or dead, or in a fictitious name,,. 
or if he having voted once at such election applies at the 
same election for a voting paper in his own name, or if he- 
abets, procures or attempts to procure the voting by any 
person in any such way, he commits the offence of persona-- 
tion at.an election.! 

The publication of false statements in relation to the 

personal character or conduct of any candidate, 
hye or in relation to his candidature or withdrawal 
statements, thereof, calculated to prejudice the prospects of 
his election, is a criminal offence.” 

An unauthorized expenditure by any person in any way 

whatsoever for the purpose of promoting oF 
Unauthor- procuring the election of a candidate, or the 
ae Vy failure to keep accounts of expenses incurred in. 
| connection with an election, comes also within 
the scope of election offences.* 

All these corrupt practices are criminal offences punish- 
able with fine or imprisonment or with both, and also with 
the loss of electoral rights for a period varying from three 
to five years. 

Other corrupt practices * punishable simply with the 

loss of electoral rights> are— 


Personation. 


’ Other minor (1) the expenditure on the employment of 


corrupt : ‘ : 2 
practices. any person in connection with an election in 
excess of the number prescribed therefor by 


the Governor-General in Council ; 


1 Section 171D of the Indian Penal Code. 

‘2 Electoral Rules, Schedule V, Part I, Clause 4. 

% Sections 171H and 171-I of the Indian Penal Code. 
* Vide Electoral Rules, Schedule V, Parts land I. 
5 For a period varying from three to tive years. 
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(2) the payment on account of the conveyance of any 
elector to or from any place for the purpose of recording 
his yote ; 


ae ; (3) the hiring, borrowing or using for certain © 
‘Hiring an 


using of | PUTPOSes in connection, with an election of any 
public boat, vehicle or animal usually kept for letting on 
conveyallce. ‘hire or for the conveyance of passengers by hire ; 
Hiring of (4) the hiring of liquor shops for the 
liquor purpose of meetings to which electors are 
shops. ; s 

admitted, or as committee rooms ; 7 
Issue of (5) the issuing of a circular, placard, or 
ne poster having reference to an election, which 
printer’s does not contain the name and address of its - 
and — rinter ublisher. : 3 
publisher’s printer and p : 
name va Xe : ‘ Z aes 
thereon... Pr ee when disputed, is 


decided- by a specially appointed election tribunal. The 
les te. is as follows: When an election petition, 
by which. alone an election can be called in 
The election 4 
petition and GUestion,* is duly presented by a candidate or- 
election an elector, or by'a specially empowered officer 
aes of the Government, the Governor-General or 
the. Governor, as the case may. be, must appoint ? as 


* Electoral Rule 31. 

? [btd., 36 (2) (a). eng sat 

By the Parliamentary Elections Act, 1868, the Parliamentary 
Elections and Corrupt‘Practices Act, 1879, and the Supreme Court of - 
Judicature Act, 1881, the trial. of election petition in England is now 
committed to a tribunal of two judges of the King’s Bench Division 
of the High Court of Justice, selected by the other judges of that 
division. (See Lowell, Zhe Government of England, vol. i, p. 230, 
or E. May’s Pas liamentary Practice, p. 581). The Electoral Rule 
36 (2) (a) under the Government of India Act, relating to the 
constitution of election courts should be so amended as to provide 
for the trial of controverted elections only by (2 or 3) judges of an 
Indian High Court selected by the other. judges of the Court. Many 
of the election courts, set up under the existing Rule since the first 
elections under the Reforms, have not been able to inspire public 
confidence in their impartiality on. account of their composition. 


._/ ‘ 
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Commissioners for the trial of the petition three ‘persons. 
who are or have been, or are eligible to be appointed,. 
Judges of a High Court, and must appoint one of them 
to be the President, and thereafter the usual course of 
judicial proceedings will follow. 
The petition must contain a brief statement of the 
material facts on which the petitioner relies. 
ae ae and be accompanied by a list, duly signed and 
verified, setting forth full particulars of any 
corrupt practice which he alleges.1_ He may, if he likes, 
besides calling in question the election of the returned . 
candidate, claim a declaration that he himself or any other 


candidate has been elected.2. At the time of the presenta-- 


tion of the petition, the petitioner, unless he happens to be 
_ _ the specially empowered Government Officer, 
wages must deposit with it the sum of Rs. 1,000 in 
cash or in Government Promissory Notes of 
equal value as security for the costs of the same.* 
An election petition may be withdrawn only with the 
permission of the Commissioners or, if an 
Be paiidche application for withdrawal is submitted before. 
any Commissioner has been appointed, of the 
Governor-General or the Governor, ‘as the case may be.* 
But no application for withdrawal will be granted if, in the: 
opinion of the Governor-General or the Governor or of the 
Commissioners, as the case may be, such application has. 
been induced by any illegal bargain or consideration.> 
If in the opinion of the Commissioners— 

(1) the election of a returned candidate has 
beaaer been procured or induced or the result of the 
election = election has been materially influenced by a. 
ue corrupt ES or. 


1 Electoral Rule 33 (1) and (2). . * [btd., 34 ral 
3 Jbid., 35. $1670, Stee: 
5 Ibid., 39 (4). yy ; 
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(2) any of the offences like bribery, undue influence, 
‘personation, publication of false statements and authori- 
zation of certain illegal expenditures has been committed,. 
-Or ! 
(3) the result of the election has been materially 
affected by the improper acceptance or refusal of -any 
nomination or of a vote, or by any non-compliance with the 
provisions of the Government of India Act or the Rules 
and Regulations made thereunder, or by any other 
irregularity, Or. | 

(4) the election has y not heed a free aivetion on account’ 
-of the large number of cases in which undue influence or 
bribery has. been exercised or committed, — 
the election of the returned candidate must be void.? 

But, if the Commissioners are of opinion that in spite of. 
all efforts.on the part of the returned. candidate and his. 
election agent, some corrupt: practices of trivial and. 
unimportant character have been committed, for which the ' 
candidate or his election agent was in no way responsible, 
they may not declare his election void. ? 

- When the trial is over; the Commissioners have to Fenert 
Reportof Whether the returned candidate or any other 
‘the Election party to the petition who has claimed the seat 
Buse aca has been duly elected.? They will also have to 
procedure state the total amount of costs payable and name 
ser COR: the persons by and to whom such costs should be 
paid. The report will have to be forwarded to the 
‘Governor-General or the Governor, as the case may be, 
who, on receiving the same, will issue, in accordance with 
it, orders which will be final.s Incase of a difference of. 
opinion among the Commissioners, the opinion of the 
majority will prevail.® | | 


1 Electoral Rule 44 (1). ; 2 [bid.; 44 (2). 


9 [bid., 45 (1). . * Ibid., 45 (2). 
5 [bid., 45 (3). 6 Jbid., 465° - 


ee. 
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Where any definite charge is made in an election petition 
of a corrupt practice, the Commissioners must state in their 
report if any such practice has been proved to have been 
committed, and if so, who is, or are, responsible for it and 
what its nature is.? 

We may note here also that besides the loss of electoral 
Other conse- 'ights and the infliction of criminal punishments, 
quences of there are other penalties attached to more 
heurpi th serious election offences like bribery, undue 
election influence and personation. A person who has 
peace: been proved guilty of any such malpractices in 
<onnection with an election is disqualified, unless he has 
been exempted from such disqualification, for five years 
from— ete 
(1) ‘being appointed to, or acting in, any indicia 

Office; or 

| (2) being elected to any office of any focal authority, or 
holding or exercising any each office to which no salary is 
attached; or ey 

(3) being elected, or sitting or voting asa eines of 
any local authority; or | 

(4) being Sse or. poee as a baaica of a aS one 
trust.’ ? : sf 

In spite of all fiese stringent laws to restrain improper 

conduct at elections, the last two elections under 
pabthe at the Reforms have not been altogether free from 
the last two corruptions. There have been cases of bribery 
ets and undue influence. Many members of the 
land-owning class, contesting seats in general constituencies 
in rural areas, allowed their paid servants to conduct 
electoral campaigns in their behalf in such a manner as very 
often interfered with the free exercise ‘of electoral rights 
by their tenantry. The remedy, of course, ieee in public 


ct ne 


1 Electoral Rule 47 
? Indian Election Offences and Inquiries Act, Part II, Section 13, 
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watchfulness and exposure, but it is often extremely difficult 
to prove a case of corruption against a powerful candidate, 
especially when he happens to be a landlord. The system 
of voting by ballot does undoubtedly act as a great safe- 
guard against many otherwise possible corruptions. It is 
hoped, however, that these corruptions will gradually 
disappear with the continued exercise by the people of 
their political rights and a further development of their 
civic consciousness. = 


FORM OF NOMINATION PAPER 


SCHEDULE III, ELEcroraL Rue 11. 


Name of the constituency for which the candidate is. 

NOMINATE. 22 eos ak sa eG nes ee ee 
Name of candidate: 2 24 miiiis we ete ee eee 
Pather’soname= 2 ee eee ee 


AGOLeSS iiss SAG es 0S a eg es ee ee : 
* Denomination (1.e: :cOmmunity) <..>-,.>..150c00 soe eee en 
Constituency on the electoral roll of which the candidate is 

registered as -an- elector. 4523.55 once ne ge 
Name of proposer.......... "ys SPSL T ee ba Dake ea EL Pa ee 
Number of the proposer in the electoral roll of the 

CONSTITUICNEY Con is. a ee i es ee 
Signature of the propG@sérs. 3. ce. acs 0 ee Se are 
Name-of the secondet.<. i... gett eras iabihe Sharend ie 
Number of the seconder in the electoral roll of the 

CONSTILUGACY 2535S ec re eee 
Signature of the secondetsx 4c .5 iiisc. 295 vcore Pastas cee 


Declaration by the Candidate 


{ hereby declare that I agree to this nomination. 
Dateé...............cilgnature of the candidate.....)..5-.0 0.04 


See eetr MEF eerCeS SES tH HCTHRSFK FER FOSSETT SE SHS SHH THERE EHH EERE LHRH OH HEHHEORHEHEHEOETES EES 


* Not-to be entered in case of a special constituency. 
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{To be filled in by the Returning Officer or other authorized 
person.) 


Certificate of Delivery 


This nomination paper was delivered to me at my office 
Be Gate and HOULs. ea. ce ssciesast ies) perial No..ecssdikk 


Ser ewe ree eae tee sae see tPF Fee see eae ser sent oesesreesaeanteseee 


Returning Officer or other authorized person. 


Certificate of Scrutiny 


I have scrutinized the eligibility of the candidate, the 
proposer and seconder, and find that they are respectively 
qualified to stand for election, to propose and to second the 
nomination. 


See tem seer ewe eee eet ees ses Ft BF soe tPF FFF awe ear ease tet tes esnstestans tee 


Returning Ofticer or other authorized person. 


NOTE 


“Ifa person representing himself to be a particular elector named 
on the electoral roll applies for a ballot paper after another person 
thas voted as such elector, the applicant shall, after duly answering 
such questions as the presiding officer may ask, be entitled to mark 
a ballot paper in the same manner as any other voter. Such ballot 
paper (.. .. referred to as a ‘‘TENDERED BALLOT PAPER ’’) shall be 
of a colour different from the other ballot papers, and, instead of 
‘being put into the ballot box, shall be given to the presiding officer 
and endorsed by him with the name of the voter and his number 
on the electoral roll and the name ofthe electoral area to which the 
roll relates and shall be set aside in a separate packet and shall not 
be counted by the returning officer.’ See the Bengal, Bihar and 
Orissa, Madras and Bombay Electoral Regulations. 


CHAPTER XIII 


THE INDIAN LEGISLATURE—ITS PRIVILEGES 
AND POWERS 


Freedom of speech in the Indian Legislature—Limitations on 
debate—Provincial Legislatures and freedom of speech—Powers of 
the Indian Legislature— Assent of the Governor-General to Bills— 
Power of the Crown to disallow Acts—Extraordinary method of 
legislation—Joint Select Committee on the extraordinary method of 
legislation—Exercise of the extraordinary power of legislation— 
Indian Budget—Non-votable heads of expenditure—Indian non- 
votable expenditures compared with the English Consolidated Fund 
- charges— Mr. Ginwala’s resolution about non-votable expenditures— 
Restoration of a reduced or refused demand—Joint Select Committee: 
on the ‘ restoration power ’—Financial powers of the Parliaments 
of Canada, Australia and the Union of South Africa— TE MGEI ARE : 
Chelmsford Reforms and the Central Government. 


We have in the preceding pages discussed the nature and. 
composition of the Indian legislatures; we shall now 
describe in this and in the following chapter their privileges? 
and powers, : 

A member of the Indian Legislature enjoys? freedom of 

speech and is not liable to any proceedings in 
Freedom of ‘ ss Fase é ' 
speech in any court for his speech ‘or vote in either Cham- 
theIndian ber, or for anything published in any official 
pe Slclatute: report of the proceedings of either Chamber. 
“He may, therefore, say, subject, of course, to the Rules and 
Standing Orders of the Chamber of which he is a member,. 
whatever he thinks fit in debate, and no action can be taken 


* No salary attaches to the office of member of either Chamber of 
the Indian Legislature ; but he is entitled to receive ‘ travelling and 
- halting’ allowances for attendance at its meetings. This is also the 
arrangement in the case of a Governor’s Legislative Council. 

? Section 67 (7) of the Act. 
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-against him for libel in any sudicial court. This freedom 


of speech, says Sir Erskine May,‘ is a privilege essential 
to every free Council or Legislature. ‘The fullest and 
most complete ventilation of every plan, object and purpose 
is,’.says another distinguished writer, ‘necessary to wise 
and beneficial legislation. This could never be secured. if 
the members should be under the restraints imposed by 
the law of slander and libel upon private. character. There 
is no doubt that this privilege may be grossly abused, since 
every word used in debate, and frequently something more, 
is now reported to the public; but the danger to the general 
welfare from its curtailment is far greater than that to 
individuals from its exercise, ’ ? : 
But it may be pointed out here that this freedom. of 
ates speech does not mean immunity from any action 
eal ie whatsoever within the Legislature itself. A 
member may be promptly called to order for 
using unparliamentary expressions. He may even be 
censured by the House to which he belongs:and may have 
to offer an explanation or apology to its satisfaction. The 
matter of every speech must be strictly relevant to. the 
subject before the House, Besides, he is, under a Stand- 
ing Order,? forbidden, while speaking, (i) to refer to any 
matter of fact on which a judicial decision is pending ; 
(ii) to make a personal charge against a member; (ili) to | 
make use of offensive expressions regarding the conduct of 
the Indian or any local legislature ; (iv) to. reflect upon the 


conduct of His Majesty the King or the. Governor-General 


or any Governor (as distinct from. the Governments of 
which they are EespeCHNe]y the heads) or any court of law 


1 Parliamentary Practice by Sir eisking Mey (twelfth edition), 
p. 96. 

2 Political Science and. Constitutional Law, by Mr. JW. Buigess, 
Vornity Pi IZ 

3 Legislative Assembly ‘Gianduig, Ones. 29 (2). Councit: of State 
Standing Order 28 (2). 
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in the exercise of its judicial functions; or (v) to utter 
‘ttreasonable, seditious or defamatory words. ‘These safe- 
‘guards are quite sufficient to keep a member on the right 
‘path. 

If a member persists in irrelevance or in tedious 
repetition either of his own arguments or of the arguments 
used by other members in debate, he may be directed by 
tthe President to discontinue his speech.! Nor can he use 
his right of speech for wilfully and persistently obstructing 
ithe business of the House of which he is a member. 

Another point to be noted in this connection is that 
there is nothing in the Act to protect a member from being 
legally dealt with in a court of law if he himself publishes 
his speech which is actionable. In England, ‘ if a member 
publishes his speech’, says Sir Erskine May,? ‘ his printed 
statement becomes a separate publication, unconnected with 
any proceedingsin Parliament.’ In the absence of anything 
to the contrary, it may be presumed that the publication 
of a libellous speech, delivered in either Chamber of the 
Indian Legislature, otherwise than officially, is punishable. 

We may state here that the members of the provincial 
legislatures? enjoy similar freedom of speech, subject to 
similar restrictions, as is enjoyed by the members of the - 
Indian Legislature. 

We have previously* dwelt on the non-sovereign and sub- 

ordinate character of the Indian legislative bodies 
ay . and shown how their authority has been limited 
Legislature. by the Government of India Act. We shall now 
describe their specific powers and functions. We 
propose to deal with the Indian Legislature in this chapter. 


1 Indian Legislative Rule 16. 
* May’s Parliamentary Practice (twelfih edition), p. 100. 
3These include the Legislative Councils of Lieutenant-Governors 
(if any) and Chief Commissioners. 
* pp. 5-6 ante. 
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The Indian Legislature is empowered to make laws!— 

(1) for all persons, for all courts, and for all places and. 
things, within British India ; 

(2) for all subjects of His Majesty and servants of the: 
Crown within other parts of India ; 

(3) for all native Indian subjects of His Majesty,. 
without and beyond as well as within British India ; 

(4) for the Government officers, soldiers, airmen, and 
followers in His Majesty’s Indian forces, wherever they 
are serving, in so far as they are not subject to the Army 
Act or the Air Force Act; 

(5) for all persons employed or serving in or belonging 
to the Royal Indian Marine 2 Service ; and 

(6) for repealing or altering any laws which for the: 
time being are in force in any part of British India or apply 
to persons for whom the Indian Legislature has power to: 
make laws. 

But it is not, unless so authorized? by Act of Parliament, 
empowered to make any law repealing or affecting+— 

(1) any Act of Parliament passed after the year 1860) 


1 Section 65 (1) of the Act. 

* The functions of the Royal Indian Marine have hitherto been— 

(1) the transport of troops in ‘ Indian waters’, i.e. the high seas: 
between the Cape of Good Hope on the West and the Straits of 
Magellan on the East, and any territorial waters between those 
limits ; 

(2) the maintenance of station ships (at the Andamans and 
Aden), the visiting of Light Houses in the Red Sea, the Persian 
Gulf, Burma, and the Marine Survey of India ; and 

(3) the maintenance of the Bombay Dock-yard and of all 
military launches. 

It is maintained out of the revenues cf India. The total expen- 
diture for 1922 and 1923 was estimated to amount to Rs. 1,36,99,000. 

For further details about the Royal Indian Marine, see Ilbert’s 
Government of India (third edition), pp. 233-34; also see the Report. 
of the Indian Retrenchment Committee, 1922-23, pp. 66-77. 

° For instance, the Indian Legislature has, under Section 131 (3) 
of the Government of India Act, power to repeal or alter some of — 
the provisions of the Act mentioned in the fifth Schedule to the Act. 
See Appendix L. 

* Section 65 (2) of the Act. 
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and extending to British India (including the Army Act, 
the Air Force Act and any Act amending the same) ; or 

(2) any Act of Parliament enabling the Secretary of 
State in Council to raise money in the United Kingdom for 
the government of India. 

Nor has it any power! to make any law affecting the 
authority of Parliament, or any part of the unwritten laws 
or constitution of the United Kingdom of Great Britain and 
Ireland whereon may depend in any degree the allegiance 
of any person to the Crown of the United Kingdom, or 
affecting the sovereignty or dominion of the Crown over 
any part of British India. Besides, it cannot without the 
previous sanction of the Secretary of State in Council, 
make any law empowering any court, other than a High 
Court, to sentence to the punishment of death any of His 
Majesty’s subjects born in Europe, or the children of such 
subjects, or abolishing any High Court.? 

.A law made under the Government of India Act for the 
Royal Indian Marine Service will not apply to any offence,? 
unless the vessel to which the offender belongs is at the 
time of the commission of the offence within the limits of 
‘Indian waters,’ i.e. the high seas between the Cape of 
Good Hope on the West and the Straits of Magellan on 
the East,-and any territorial waters between those limits. 
The punishments imposed by any such law for offences: 
must be similar to, and not in excess of, the punishments 
which may, at the time of making the law, be imposed for 
similar offences under the Acts relating to His Majesty’s 
Navy, except that, in the case of persons other than 
Europeans or Americans, imprisonment for any term not 
exceeding fourteen years, transportation for life or any less 
term, may be substituted for penal servitude. 


1 Section 65(2) of the Act. 
2 Section 65 (3) of the Act 
3 Section 66 of the Act. 
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_A member cannot, without the previous sanction of the 
Governor-General, introduce in either Chamber of the 
Indian Legislature any measure affecting !— 

(1) the public debt or public revenues of India~ or 
imposing any charge on the revenues of India; or 
(2) the religion or religious rites and usages of any 
| class of British subjects in India; or 
(3) the discipline or maintenance of any part of His 
Majesty’s military, naval or air forces; or 
(4) the relations of the Government with foreign 
princes or states: 
or any measure 
(a) regulating any provincial subject, or any part 
of a provincial subject, which has not been 
declared by rules under the Government of 
India Act to be subject to legislation by the 
Indian Legislature ; or 
(6) repealing or amending any Act of a Local 
Legislature ; or 
(c) repealing or amending any Act or Ordinance 
made by the Governor-General. 
If in either Chamber of the Indian Legislature a Bill is 
introduced, or is proposed to be introduced, or any 
amendment to a Billis moved, or proposed to be moved, 
and if the Governor-General certifies that the Bill, or any 
clause of it, or the amendment, affects the safety or 
tranquillity of British India, or any part thereof, and 
directs that no consideration, or no further consideration, 
is to be given to the said Bill, clause or amendment, then 
effect must be given to such direction.” 

When a Bill is passed by both Chambers of the Indian 

Legislature, the Governor-General may assent to it or may 


1 Section 67 (2) of the Act. 
* Section 67 (2a) of the Act. 
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withhold his assent from ‘it, or may reserve it for the 
signification of His Majesty’s pleasure thereon.* 
Assent of ; ? i 
the He may, instead of doing any of these things, 
Gevernor- return the Bill for reconsideration by either 
nna ‘© Chamber.? But the Bill cannot become an Act 
until it has received the assent of the Governor- 
General, or, if it was reserved for the signification of His 
Majesty’s pleasure, until His Majesty in Council has signified 
ne his assent thereto, and that assent has: been 
the Crown  nOtified by the Governor-General.? Finally, an 
to disallow’ Act of the Indian Legislature, duly assented to: 
mets, by the Governor-General, may be disallowed by 
His Majesty in Council and it becomes void as soon as such 
disallowance is notified. by the Governor-General.# 

This executive veto on legislation is not peculiar to the 
Indian Constitution only. It exists in England as well as in 
the self-governing Dominions like Canada and Australia.> 
The danger lies not in its existence so much as in the 
frequency of its exercise. The royal veto on Parliamentary 
legislation in England is practically obsolete ;® and so far as. 
the Dominion legislation is concerned, it is, according 
to Prof. Dicey,” ‘now most sparingly exercised, and will 


* Section 68 (1) of the Act. 2 Section 67 (4) of the Act. 

* Section 68 (2) of the Act. * Section 69 of the Act. 

5 The Commonwealth of Australia Constitution Act, 1900, Sections: 
58-60. The British North America Act, 1867, Sections 55-57. The 
Colonial Governor, says Prof. Keith, ‘has an absolute discretion to. 
refuse to assent to any and evey Bill.’—Aesponsible Government in 
the Dominions (1909), p. 176. 

© The. last royal veto was given in 1707; see p. 280 of Lowell’s. 
Government of England, vol. i. 

‘The necessity of refusing the royal assent is removed by the 
strict observance of the constitutional principle, that the Crown has. 
no will but that of its ministers, who only continue to serve in that 
capacity, so long as they retain the confidence of Parliament. This. 
power was last exercised in 1707, when Queen Anne refused her 
assent to a Bill for settling the militia in Scotland.’—May, Parlza- 
mentary Practice, p. 395. 

7 Dr. Dicey’s Law of the Constitution, Introduction, p. xxx; 
see also pp. 110-16, z6zd. (eighth edition). 
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hardly be used unless a Bill directly interferes with. 
Imperial interests or is as regards the colonial legislature: 
ultra vires. ‘There is, however, one point of difference in: 
form in respect of the executive veto between India and, 
say, Canada. In India the Governor-General gives or 
withholds his own assent; in Canada the Governor-General 
thereof assents to a Bill in the King’s name or withholds. 
the king’s assent therefrom. 

It may be pointed out here that, in the present circum- 
stances, the occasions for the exercise of the executive veto- 
on Bills passed by the two Chambers of the Indian — 
Legislature will be very rare, since, under the Act,! the: 
Governor-General may, by mere certification, forbid the 
very consideration of a measure which he considers: 
dangerous to the safety or tranquillity of British India or of 
any part thereof. Besides, as we have seen before, since 
the introduction of certain measures requires the previous: 
sanction of the Governor-General, he may refuse such 
Sanction in the case of any objectionable Bill. ? 

We have described above the ordinary method of 

legislation ; we shall now consider what may be 
Extra- : : 
_ ordinary regarded as the extraordinary method of legisla- 
method of = tion under Section 67B of the Act, which runs as 
legislation. 

follows :— 

If either Chamber of the Indian Legislature refuses leave: 
to introduce, or fails to pass in a form recommended by 
the Governor-General, any Bill, the latter may certify that its 
passage is essential for the safety, tranquillity or interests. 
of British India or any part thereof. Thereupon, if the 
Bill has already been passed by the other Chamber, it will, 
on signature by the Governor-General, forthwith become: 
an Act of the Indian Legislature in the form as originally 


1 Section. 67 (2a) of the Act. -See p. 135 ante. + 
* 2 Section 67 (2) of the Act. Jdzd. 
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introduced or proposed to be introduced in the Indian 
Legislature, or, as the case may be, in the form recom- 
mended by the Governor-General, in spite of the fact that it 
has not been agreed to by both Chambers; but, if the Bill 
has not already been so passed, it must be laid before the ~ 
-other Chamber, and, if consented to by that Chamber in the 
form recommended by the Governor-General, will become 
an Act on the signification of his assent, or, if not so 
‘consented to, will, on his signature, become an Act.* 
Every such Act must, as soon as practicable after being 
‘made, be laid before both Houses of Parliament. But 
‘it cannot have the force and effect of law until copies 
-of it have been laid before each House of Parliament for 
not less than eight days on which that House has sat, and, 
thereafter, until His Majesty in Council has signified his 
assent thereto, and that assent has been notified by the 
‘Governor-General. But if, inthe opinion of the Governor- 
“General, a state of emergency exists, he may direct that 
any such Act will come into operation immediately, and 
thereupon it will have the force and effect of law, subject, 
however, to disallowance by His Majesty in Council. ? 

The above provision has been inserted in the Act in 

F order, in the words of the Joint Select Commit- 
Joint Select ; 
Committee tee,? to empower the Governor-General in 


on the — Council to secure in all circumstances legislation 
-extraordi- 3 : ; f pag 
nary method Which is required for the discharge of his 
- legisla- responsibilities. The Committee, however, 
“T10n. 


advised* that ali Acts passed in this (extra- 
ordinary) manner should be laid before Parliament that it 
‘might be fully apprised of the position and of the circum- 
‘stances which led to the exceptional procedure. Butit is 


+ Section 67B (1) of the Act. 2 Section 67B (2) of the Act. 

° Report from the Joint Select Committee on the Government of 
india Bill, Clause 26. 

* [bid. 
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very unlikely. -that Parliament will ever disapprove of an 
action taken by the Governor-General under the above 
Section, even if the latter may have acted most arbitrarily ; 
since, such disapproval “may force his resignation—a 
situation which Parliament will not ordinarily like to face. 
The first exercise of this extraordinary power by the 


Governor-General took place in September, 
Exercise of 1922 


the eytha in connection with the passing of the 
ordinary ‘Indian States Protection against Disaffection 
power of 


legislation, Bill,’ popularly known as the Princes Protec- 
: tion Bill.t We need not enter here into the 
merits of the measure. ‘The Legislative Assembly refused 
leave for the introduction of the Bill. Thereupon the 
‘Governor-General certified that the passage of the Bill was 
essential for the interests of British India. It was then 
introduced into the Council of State with a recommenda- 
tion from the Governor-General to pass it in the form in 
which it was presented. And it was so passed by the 
Council of State. The Bill then, on signature by the 
‘Governor-General, became an Act without the assent ofthe 
Assembly. The next occasion for the use of this power 
arose in connection with the passing of the Finance Bill of 


the year 1923.2 The Bill as first introduced into the 


Legislative Assembly contained a clause providing for an 
increase in the salt duty from Re. 1-4-0 to Rs. 2-8-0 per 
maund. The Assembly, however, accepted an amendment 
in favour of the maintenance of the then rate of Re. 1-4-0 
per maund. ‘The Finance Bill thus amended in respect of 


1 India in 1922-23 by Dr. Rushbrook Williams, p. 284. 

For details see the proceedings of the Indian Legislature; see 
also the pamphlet entitled Zhe First Legislative Assembly prepared 
‘by the Director of Public Information, p. 10. . 

2 India in 1922-23 by Dr. R. Williams, pp. 115-16 and 295; 
see also Judia’s Parliament at Delhi—Delhi Session, 1923, by the 
Director, Central Bureau of Information, pp. 37-40. For full details 
‘see proceedings of the Indian Legislature. 
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the salt tax was carried by the Assembly. It-then came up 
in the form recommended by the Governor-General before 
the Council of State, with the salt duty doubled. It was. 
passed by the Council by a majority of twenty-eight votes. 
against ten. The Council thus reversed the decision of the ° 
Assembly regarding salt tax. The Bill was reintroduced 
into the Assembly in the form in which it had been 
passed by the Council, with a recommendation by the 
Governor-General to pass it. But it was rejected by the 
Assembly by fifty-eight votes against forty-seven. It was. 
then certified by the Governor-General and became an Act. 
The Finance Bill of the year 1924 was also passed 
into Act by ‘ certification ” by the Governor-General.1 The 
Bill, as recommended by the Governor-General, was 
rejected by the Assembly, but consented to by the Council 
this time also. | } 

It may be noted here that the insertion of this em- 
powering clause in the Act and its use in connection with 
the passing of the ‘ Princes Protection Bill’ and the 
Finance Bill of the year 1923, have done much, in the 
opinion of many responsible persons, to make the Reforms. 
unpopular. 

The estimates of the annual expenditure and revenue: 
hae of the Governor-General in Council ‘are placed: 
Budget. before each Chamber of the Indian Legislature: 

in the form of astatement.2 These estimates: 
as embodied in the statement are referred to as the Indian 
Budget. They are presented to each House on such day 
or days as the Governor-General appoints. No member 
can make any proposal for the expenditure of public. 


1See the Government.of India’s Notification No. 996-F., dated. 
Delhi, March 28, 1924. The Gazette of Jndia (Extra.), March 31, 1924. 

2 Section 67A (1) of the Act. 

° The Indian Legislative Rule 43. Zhe Gazette of India (Extra.), 
September 27, 1920. 
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revenue, except on the recommendation of the Governor- 
General.!' This apparent curtailment of the rights of the 
-non-official members is not peculiar to our Constitution 
only. The House of Commons? im England ‘ will not 
receive any petition, or proceed upon any motion, for a 
grant or charge upon the public revenue unless recom- 
mended from the Crown.’ Such a restrictive clause is to be 
found in the Constitutions of self-governing Dominions 4 
like Canada, Australia and South Africa. Experience has 
proved that such a restriction is absolutely. necessary 
“ito prevent expenditure of public money on projects of 
local and, very often, of questionable importance, on the . 
initiative of private members who, in most cases, to 
ensure their return at the next election, do everything they 
can, regardless of consequences of their action to the 
public treasury, to please their respective constituencies. 
Speaking about the English system, President Lowell says 
that it has proved not only an invaluable protection to the 
Treasury, but a bulwark for the authority ofthe Ministry.* 
Commenting on the relevant clause in the British North 
- America Act, 1867, Prof. Egerton> remarks that before 1840 
the proposals by private members'to make grants of public 
money had become a scandal and nuisance. The remedy 
‘was to secure the previous recommendation of the Crown. 
As a further extension of the principle just discussed, 
‘we find that when any motion is made demanding a’ grant 
for a definite object, no amendment is in order either to 
dncrease the grant or to alter its destination.® But, as 


1 Section 67A (2) of the Act. 

2 Lowell, Government of England, vol. i, p. 279. 

*The British North America Act, 1867, Section 54. The 
“Commonwealth of Australia Constitution Act, 1900, Section 56; 
South Africa Act, 1909, Section 62. 

* The Government of England, vol. i, pp. 279-80. 

5 Federations and Unions tn the British Empire, p. 136, note 2. 

© The Indian Legislative Rule 48 (2). Zhe Gazette of India (Extra.), 
September 27, 1920. 
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will be seen later, motions may be moved at this stage to 
omit or reduce the grant,} 
We shall now consider the non-votable ? heads of ex- 
penditure. Section 67A(3) of the Act lays down 
Non-yotable that the proposals of the Governor-General in 
heads of ex- } oy ‘ 
penditure. Council for the appropriation of public revenue 
relating to the following heads of expenditure 
shall not. be submitted to the vote of the Legislative 
Assembly, and that they shall not be open to discussion 
by either Chamber at the time when the annual statement. 
is under consideration, unless the Governor-General other- 
wise directs :— 3 

(1) interest and sinking fund charges on loans; 

(2) expenditure of which the amount is prescribed by 
or under any law; 

(3) salaries and pensions of persons appointed by or 
with the approval of His Majesty or by the Secretary o 
State in Council; 

(4) salaries of Chief Commissioners and Judicial 
Commissioners ; and 

(5) expenditure classified by the order of the Governor- 
General in Council as 

(a) Ecclesiastical ; 
(6) Political; and 
(c) Defence. 
The Governor-General is to devide whether any proposed 


17The Indian Legislative Rule 48 (2). The Gazette of India 
(Extra.), September 27, 1920. 

2In the financial year 1921-22, out of the total expenditure of 
about Rs. 142°86 crores charged to revenue, only the sum of about 
Rs. 18°02 crores was voted and the rest was non-voted expenditure, 
If, however, the working expenses of the commercial departments 
of the Government of India and the capital expenditure thereon 
during the year are included, it is found that out of the total expen- 
diture of about Rs. 244 crores, about Rs. 118°7 crores were voted and 
the rest non-voted.— Vide ‘Finance and Revenue Accounts of the 
Government of India for the year 1921-22.’ 
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expenditure does or does not relate to the above heads and. 
his decision is final.? s 

The proposals of the Government for the appropriation 
of revenue relating to the heads of expenditure other than. 
those specified above are submitted to the vote of the: 
Assembly in the form of demands for grants.* From this. 
it is evident that the Council of State has no power to 
authorize expenditure. At first, under the Council of 
State original Standing Order 70, the Council had not even: 
the power to discuss the Budget after it had been presented. 
to it. The Standing Order has since been altered and the 
Budget is now open to discussion by the Council. After 
the proposals have been so submitted to it, the Assembly 
either assents or refuses its assent to any demand or 
reduces the amount referred to in any demand by A. 
reduction of the whole grant.? 

Regarding the non-votable heads of expenditure specified: 


above, the Joint Select Committee held that it” 
Indian non- 


entahie considered it necessary (as suggested to it by 
expenditures the Consolidated Fund charges# in the Imperial 
English ; Parliament) to exempt certain charges of a 
Consoli- special or recurring nature, which had been set. 
dated Fund 


out in the (Government of India) Bill, e.g., the 
cost of defence, the debt charges, and certain 
fixed salaries, from the process of being voted.> But the 


charges. 


1 Section 67A(4) of the Act. 

2 Section 67A(5) of the Act. 

3 Section 67A(6) of the Act, 

* These charges are ‘interest on the national debt, the Civil List 
or personal provision for the King, annuities for the royal family, 
certain pensions, and the salaries of the judges, of the Comptroller 
and Auditor-General, of the Speaker, and of a few officers of lesser 
importance.’—Lowell, Government of England, vol. i, p, 120. 

5 Joint Select Committee’s Repert, Clause 25. Note also the 
following :— ; 

‘ There is a further safeguard against irresponsible action by the 


Legislature in the matter of supply—that certain heads of expendi- 


ture are not to require an annual vote—in much the same way.as the: 
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‘suggested similarity is more apparent than real: there is 
-one fundamental difference between the Consolidated Fund 
-charges in England and the non-votable heads of expendi- 
‘ture of the Indian Budget. The former ‘are payable by 
-statute out of the Consolidated Fund, and hence do not 
require an annual. vote of Parliament, or come before the 
Committee of Supply.’! We should note the expression 
“by statute.’ Now this statute is made by no other 
authority than the British Parliament itself and can be 
-amended or repealed to-morrow by the same body if it so 
desires. The authority to pay Consolidated Fund charges 
is given to the Government of England by permanent 
Acts 2 of Parliament, e.g., the Civil List Act, the National 
‘Debt and Local Loans Act, 1887, etc. By ‘permanent Acts’ 
it is not to be understood that they are unalterable 
by Parliament. The expression simply means that these 
Acts are not annually made. Parliament’s authority over 
-the distribution of public money is as unlimited as it is 
-unquestionable. ‘Not a penny of revenue,’ says Prof. 
Dicey, ‘can be legally expended except under the authori- 
‘ty of some Act of Parliament.” The position in India is 
entirely different. Certain heads of expenditure have been 
made non-votable not by any Act of the Indian Legislature, 
but by an Act of the Imperial Parliament; and until the 
‘Government of India Act is itself amended in respect of 
‘the relevant Section, they will continue to remain non- 
-votable by the Legislative Assembly. Hence the analogy - 
‘suggested by the Joint Select Committee appears to us to 
‘be rather misleading. 


‘Consolidated Fund in this country.’—Lord Sinha’s speech — in 
ay House of Lords; Zhe ludian Constitution by P. Mukherjee, 
. 81. 
See Lowell) The Government of England, vol. i, p. 284. 
2See Law of the Constitution, by Dr. A. V. Dicey (eighth edition), 
“Pp. 313. 
AUTOR. 
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. We should refer here to a very interesting incident. On 
Mr. Ginwa- January 26, 1922, Mr. P. P. Ginwala (Burma: 
la’s resolu- non-European) moved a resolution in the Legis- 
| tiara lative Assembly, requesting the Government of 
expendi - India to abolish the distinction between ‘votable’ 
glist and ‘non-votable’ items in the Indian Budget, 
and to submit the whole of the Budget to the vote of this 
Assembly.!. He held that under the Act the Gouvernor- 
General had the discretion not only to submit all the pro- 
posals of the Government for the appropriation of revenue 
for discussion by the Assembly, but to submit them also 
to the vote of the Assembly. A most interesting debate # 
then followed. The resolution was slightly amended 
on a motion by Mr. F. McCarthy (Burma: European) who, 
by way of experiment, wanted to make it effective only in 
respect of the coming Budget, i.e. the Budget for the year 
1922-23. Sir Malcolm Hailey (the then Finance Member) 
practically admitted in his reply that the wording of Section 
67A (3) was somewhat ambiguous and stated that the 
ambiguity could not be removed without a reference to the 
Law Officers of the Crown. Though Sub-section (5)? of 
Section 67A of the Act, he pointed out, was clear on the 
question of the votability of the excepted items, yet there 
was a real difficulty of interpretation, and the Government 
was consequently placing the matter before the Law 
Officers of the Crown. The Resolution as amended by — 
Mr. McCarthy was then adopted by the Assembly. On 
’ February 28, 1922, Sir Malcolm Hailey stated, in reply to 
a question, that the opinion of the Law Officers of the 


1See Legislative Assembly Debates, January 26, 1922, vol, ii, 
No. 23; Official Report, pp. 1948-84. 

2 Legislative Assembly Debates, vol. ii, No, 23 of January 26, 1922. 

3‘ The proposals of the Governor-General in Council for the 
appropriation of revenue or moneys relating to heads of expenditure 
not specified: in the above heads (i.e. items (1) to (5) on page 142) 
shall be submitted ‘to the vote of the Legislative Assembly inthe 
form of demands for grants.’ 


10 
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Crown had been received. In their view it was not compe- 
tent for the Governor-Generai to place on the vote subjects 
which were by the statute reserved from that vote.! 

Later on, on March 6, 1922, the President of the 
Assembly announced ? that he had received a message 
from the Governor-General to the effect that the heads of 
expenditure specified in Sub-section (3) of Section 67A of 
the Act would be open to discussion by the Legislative 
Assembly when the annual Financial statement would be 
under consideration. The Council of State too has since’ 
been allowed to discuss those items during the considera- 
tion of the Financial statement. a 

Under Sub-section (7) of Section 67A of the Act, the 

demands as voted by the Legislative Assembly 
te eae are to be submitted to the Governor-General in 
or refused Council, who will, if he declares that he is 
demand. satisfied that any demand which has been 
refused by the Assembly is essential to the discharge of his 
responsibilities, act as if it had been assented to, notwith- 
standing the withholding of such assent or the reduction 
of the amount therein referred to, by the Legislative 
Assembly. In the current year (1924) when the demands 
for grants for the Customs, Income-tax, Salt and Opium 
Departments were rejected by the Assembly, they were 
restored by the Governor-General in Council under this 
Sub-section.+* 

Commenting on this Sub-section the Joint Select 
Committee stated> in its Report that it was not within the 


1 Legislative Assembly Debates, vol. ii, No. 37; Official Report, 
February 28, 1922, pp. 2625-29. : 

2 Ibid., vol. ii, Ne. 40; Official Report, March 6, 1922, p. 
2754. 

3 See p. 142 ante. 

+Government of India Notification No. 996-F, Delhi, dated 
March 28, 1924. The Gazette of India (Extra.), March 31, 1924. 

5 Joint Select Committee’s Report, Clause 25. 
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scheme of the Government of India Bill to introduce at 
that stage any measure of responsible Government into the 

eS central administration, -and that a power must 
oe be reserved to the Governor-General in Council 
on ‘restora- of treating as sanctioned any expenditure which 
tL ae east the Assembly might have refused to vote if 
he considered the expenditure to be necessary. for the 
fulfilment of his responsibilities for the good government 
of the country. It should be understood from the 
beginning, it continued, that this power of the Governor- 
General in Council was real, and that it was meant to be 
used if and when necessary. 

Under Sub-section (8) of 67A of the Act, the Governor- 
General can, notwithstanding anything stated above, 
authorize, in cases of emergency, such expenditure as may, 
in his opinion, be necessary for the safety or tranquillity of 
British India or any of its parts. 

It may be mentioned here that there are no such pro- 

visions for the ‘restoration’ and ‘authorization’ 
abies! of grants in the Constitutions! of Canada, 
the Parlia- Australia and the Union of South Africa as are — 
abee provided by Sub-sections? (7) and (8) of Section 


- Australia 67A of the Government of India Act. Let us 
and the 


ai ional take, for instance, the Constitution of Canada. 
South Under it the Parliament of Canada can appropriate 
Africa. 


its Consolidated Revenue Fund as it thinks fit, 
the only limitation on its power in this respect being that 
the Fund is permanently charged with its cost of coilection, 
with the interest of the provincial debts, and with the salary 
of the Governor-General, fixed at £10,000 subject to 
alteration by the Parliament. The last three payments 


1 The British North America Act, 1867; The Commonwealth of 
Australia Act, 1900; the Union of South Africa Act, 1909. 

2 See p. 146 and also the preceding paragraph. 

>The British North America Act, 1867, Sections 103-6. 
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- will consecutively form the first, second and the third 
charge on the Fund. ; 
It will not be at all an exaggeration to state that in 
respect of the granting of supplies as in respect 
atte of other affairs under the administration of the 
Reforms and Government of India, the advance made by 
ae ao the Montagu-Chelmsford Reforms upon the 
Minto-Morley Reforms! is, in essence, really 
insignificant? except in certain matters of form and. 
procedure. Both in respect of finance and administration, 
the Central Legislature of India to-day plays practically the 
same role of critic and adviser as the Indian Legislative 
Council used to do under the Minto-Morley Reforms. 
This, as we shall see, can also be stated of the Governors’ 
Legislative Councils, so far as the administration of the 
‘ Reserved’ subjects is concerned. 


1 See the Indian Councils Act, 1909, and the Rules mmade there- 
under. 

2 As that acute observer, Sir Valentine Chirol, says, ‘ The Act of 
1919, it is true, transfers to the Indian Legislature no direct or 
complete statutory control over revenue and expenditure, and 
powers are still vested in the Government of India to override 
the Assembly in cases of emergency and to enact supplies which it 
refuses if the Governor-General in Council certifies them to be 
essential to the peace, tranquillity, and interests of India’—J/udia Olé 
and New, p. 233. 


CHAPTER TATV 


POWERS OF THE PROVINCIAL LEGISLATIVE 
COUNCILS 


The Budget of a Governor’s province—Financial powers of a 
“Governor’s Legislative Council--Lord Lytton’s interpretation of the 
‘emergency clause’ in Section 72D of the Act—Provision for case 
-of failure to pass legislation in a Governor’s Legislative Council— 
The Joint Select Committee on extraordinary power of legislation-- 
Powers of any local Legislative Council—Assent to Provincial 
Bills—Removal of doubts as to the validity of certain Indian laws. 


We shall first discuss the special powers of a Governor’s 
- Legislative Council before we deal with the general powers 
which every Provincial Legislative Council! can exercise 
‘under the Government of India Act. 

A statement of the estimated annual expenditure and 
. é revenue of a Governor’s province is presented 
4 fore to the local Legislative Council in each year on 
Governor’s such day as the Governor appoints.? This is 
ote referred to as the provincial Budget. No 
motion for the appropriation of any provincial revenue can 
be made, except on the recommendation of the. Governor 
-communicated to the Council.* The proposals of the local 
Government for the appropriation of provincial revenues 
except under the following heads of ‘expenditure are 
-submitted to the vote of the Counc! in the form of demands 
for grants* :— 

(1) contributions payable by the local Sos eitee to 

the Governor-General in Council ; 


1 For instance, the Legislative Council of a Lieutenant-Governor 
“if there be any) or of a Chief Commissioner. 

2 Section 72D (2) of the Act and the Provincial Legislative Rule 
25. The Gazette of India (Extra.), September 27, 1920, 

3 Section 72D (2) (c) of the Act. 

* Section 72D (2) and (3) of the Act. 
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(2) interest and sinking fund charges on loans ; 

(3) expenditure of which the amount is prescribed by 
or under any law ; 

(4) salaries and pensions of persons appointed by or 
with the approval of His Majesty or by the Secretary of 
State in Council; and 

(5) salaries of Judges of the High Court of the 
province and of the Advocate-General. 

The Council may at this stage assent, or refuse its 

Poe Sons assent, to a demand, or may reduce the amount 
wears referred to therein either by a reduction of the 
Governor's whole grant or by the omission or reduction of 
ceatslatlye any of the items of expenditure of which the grant. | 

is composed; but no motion will be in order 
either to increase or to alter the destination of a grant.' 

If any question arises whether any proposed expenditure 
is votable or not, the decision of the Governor thereon will 
be final.? 

_ If any demand relating to a Reserved subject is refused: 
either in its entirety or partially, and if the Governor 
certifies that the expenditure provided for by the demand 
is essential to the discharge of his responsibility for the 
subject, the local Government has power to act as if the 
demand had been granted.* Under this provision of the 
Act, the Governor has, in respect of Reserved subjects, 
power to restore, in the words of His Excellency Lord 
Lytton,* the Governor of Bengal, every single grant in 
the Budget, which has been rejected. With regard to. 
Transferred subjects, however, he has no power, whatever 


1 Section 72D (2) and the Provincial Legislative Rule 30 (2). 
The salary of the Minister has been treated as a separate question, 
see Chapter XXI. 
* Section 72D () of the Act. 
®° Section 72D (2) (a) of the Act. 
* Lord Lytton’s speech in the Bengal Legislative Council on March, 
48, 1924. Vide The Statesman (Dak edition), March 20, 1924. 
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his wishes may be, to restore a single grant.! Even if 
he may be temporarily in charge of the Transferred 
departments, they do not thereby become, to quote His 
Excellency again, Reserved departments, and his power of 
certification does not apply to them.2 This power of 
restoration by certification has been rather frequently used 
Since the inauguration of the Reforms. This year (1924) 
the Governors of Bengal? and the Central Provinces 4 
exercised this power in order to restore practically all the 
Budget demands for Reserved subjects, which were 
rejected by their Legislative Councils. Commenting on 
this certification clause in the Government of India Bill, 
the Joint Select Committee > held that, where the Council 


+ Lord Lytton’s speech in the Bengal Legislative Council on March 
18, 1924. Vide also His Excellency’s speech in reply to the 
address of the representatives of the Indian Inspecting Officers, — 
delivered on June 12, 1924. In the course of his speech His Excel- 
lency said :— 

‘If it were in my power to restore the amount by certificate I 
should not hesitate to doso®... if the Legislative Council refuses 
any demand fora Transferred subject made by Government in its 
Budget, the Governor has no power to restore the amount. Education 
is a Transferred subject and so when the Council reduced the grant 
for the inspecting staff from Rs. 7,46,900 to Rs. 1,11,500 Government 
had no option but to reduce the staff to correspond with the 
reduction.’ 

? Lbid. : 

=rek communique of the Finance een of the Government 
of Bengal— The Amrita Bazar Patrika, dated April 16, 1924. 

* Notification by the Financial Secretary, the Central Provinces, 
dated March 24, 1924— The Statesman, March 26, 1924. 

° The Joint Select Committee’s Report on Clause 11 of the 
ent of India Bill. We may also noté here the Committee's 

ews regarding Transferred subjects :— 

‘In cases where the Council alter the provision for a Transferred 
subject, the Committee consider that the Governor would. be 
justified, if So advised by his Ministers, in resubmitting the provision 
to the Council for a review of their former decision ; but they do not 
apprehend that any statutory prescription to that effect is required.” 

The Committee made this recommendation probably because of 
the want of experience of the Provincial Legislative Councils of the 
parliamentary form of Government. But it appears to us that this 
Tecommendation goes against the principle of ministerial responsibi- 
lity and is, a actually followed in practice, very likely to retard the 
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had reduced a provision for a Reserved subject, which the 
Governor considered essential to the proper administration 
of the subject concerned, he would have a power of 
restoration. It wished it to be perfectly clear that this 
power was real and that its exercise should not be regarded 
as unusual or arbitrary ; unless the Governor had the right 
to secure supply for those services for which he would 
remain responsible to Parliament, that responsibility could 
not justly be fastened upon him. Herein then lies the 
justification of the ‘restoration’ clause. Full ‘ Provincial 
Autonomy’ has not been granted by the Government of 
India Act. Under it the Governor acting with his Executive 
Councillors is still responsible for the administration of 
subjects known as ‘ Reserved’, to the Government of India 
and ultimately to the British Parliament, and not to the > 
local Legislative Council. And if he is to be held responsi- 
ble for the efficient administration of those subjects, he 
should be invested with power to act, if necessary, in 
opposition to the wishes of the Legislative Council with 
respect to the granting of supplies for them. Complaints 
against the exercise of this power by any Governor are 
useless,, since ‘in the sphere of the reserved powers the 
elected councils are advisory only.’!. The remedy lies 
in an amendment of the Act itself, 


growth of a due sense of responsibility in many members of those 
Councils. If the members of a Council, when voting against a 
grant, have this in their minds, that their action, so far as the 
particular grant is concerned, is final and will probably decide 
the fate of a particular Minister, they will seriously consider the 
question in all its aspects before they actually vote. But if they 
know that their first vote in respect of a particular demand is not 
decisive for the financial year and will not necessarily,cause the fall 
of a Minister as he may advise the Governor to resubmit to the 
Council that very demand, they may, when the demand is made for 
the first time, vote against it in a spirit of lightheartedness. Such 
is human nature. Nor do we find any necessity for the resubmission 
of a demand relating to a Transferred subject, which has been 
simply altered, in view of the provision for supplementary grants. 
+L. Curtis, Dyarchy, Introduction, p. xiv, para. 46. 
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Besides possessing the power of restoration as stated 
above, the Governor can in cases of emergency 


Bee authorize, under Proviso (6) to Section 72D (2) 
interpreta- of the Act, such expenditure as may be, in his 
tion of the + f hecaat “Tit 
“emergency OPinion, necessary for the safety or tranquillity 


clause’ in of his province or for the carrying on of any 
Sec. 72D of nag = FEY, 
the Act. department. The ‘word ‘any’ is very signi- 

ficant here. It implies any department of 
“Government, whether Reserved or Transferred. The con- 
struction which His Excellency the Governor of Bengal 
put upon the proviso is as follows 1:—‘ This proviso is not 
limited to Reserved subjects, and the power of authorizing 
expenditure may, therefore, be exercised in respect of any 
department of Government; but itis limited by the two 
considerations specified, namely, that the expenditure must 
mecessary for the safety and tranquillity of the province, or 
for carrying ona depariment. Here again, I have certain 
‘powers within my discretion; but whereas in the case of 
Reserved subjects I have power to restore everything, in 
the case of Transferred. subjects I can ‘‘ restore’’ nothing, 
though I can ‘‘ authorize”? expenditure within very strict 
limits.’ ‘I can’, His Excellency continued, ‘if I so 
desire, authorize expenditure, for the carrying on of any 
department—that is‘to say, I can provide funds for all the 
Services, for all the departments and institutions of 
“Government, such as. ... These institutions could be 
provided, if Iso desire, with the salaries of their staff and 
the bare necessities of their existence, but nothing more. 
I could provide nothing for their expansion or improve- 
ment. It will not be in my power, whether I wish it or 
not, to do more than this. Government contributions to 
all aided institutions would at once lapse. No loans, no 


* His Excellency’s speech in the Bengal Legislative Council 
already referred to. The Statesman (Dak edition), March 20, 1924. 
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grants-in-aid, could be ‘‘ authorized’ by me. . . . Govern-" 
ment aid to all local institutions would cease.’ While the 
Governor of Bengal could not under the Proviso authorize 
any grant-in-aid and the Government aids to all local 
institutions would accordingly cease if the Budget pro- 
posals of the Government were rejected zz foto, the 
Governor of the Central Provinces authorized certain items 
which were classed as new expenditures, but which were 
really commitments of the Government in accordance with 
practice, such, for instance, as grants to local bodies for 
general purposes. It seems from the above that the 
Governor of the Central Provinces put a more liberal 
interpretation upon the Proviso. This difference in the 
construction put upon the Proviso in question by the two 
Governors may presumably be due to the fact that the 
interpretation of such vague expressions in the Proviso 
as ‘in cases of emergency’, ‘the safety or tranquillity 
of the province ’, and ‘ for carrying on of any department ’, 
has been left by the Act entirely to the discretion of the 
Governor.” It may be stated, however, as a general 
principle that the less this emergency power is exercised 
in respect of the demands for the Transferred subjects, the 
more will the object of the Reforms be fulfilled. 


1 The Notification by the Financial Secretary, Central Provinces, 
already referred to above; The Statesman (Dak edition), March 
26, 1924. 

2 The Governor of Bengal is reported to have said in ‘the course of 
his reply to the members of the deputation from the Inspecting 
Officers of the Education Department :— 

‘Proviso (6) was not intended by Parliament to enable a 
Governor to over-ride the decision of a Legislative Council in 
respect of a Transferred subject. The power therein conferred 
was intended to be used only in a genuine emergency where owing 
to special or unforeseen circumstances no money is otherwise 
available for the safety of the province or for carrying on a depart- 
ment. If the Legislative Council deliberately and after due 
consideration decide that a school-inspecting staff under the 
Government is not necessary, however much I may disagree. with 
them or deplore their decision, I cannot call as an emergency 
which would justify me in over- riding its” 
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The Governor of a province can forbid ! the consideration 
of any Bill or any amendment to a Bill by his Legislative 
Council, by certifying that the Bill or a clause of it or 
the amendment will affect the safety or tranquillity of his 
province or of a part of it or of another province. Of 
course, the determination of what constitutes a danger to 
the safety or tranquillity of a province is left to the 
discretion of the Governor himself. 

Let us now consider the extraordinary power of legisla- 
Seaccepe tion vested in the Governor by Section 72E 
for caseof Of the Act. If a Governor’s Legislative Council 
failureto refuses leave to introduce, or fails to pass in the 
Pecos form recommended by the Governor, any Bill 
Governor’s relating to a Reserved subject, the latter may 
Sie ale certify * that the passage of the Bill is essential 

for the discharge of his responsibility for the 
subject. Thereupon the Bill will, notwithstanding that it has 
not been agreed to by the Council, become, on signature by 
the Governor, an Act of the local Legislature in the form 
as originally introduced or proposed to be introduced in 
the Council or, as the case may be, in the form recom- 
mended by the Governor.? 
- The Governor must send an authentic copy of every Act 
made in this way to the Governor-General who will have 
to reserve the Act for the signification of His Majesty’s 
pleasure. The Act cannot have the force and effect of law 
until it has received the assent of His Majesty in Council 
and that assent has been notified by.the Governor-General.* 

But for the avoidance of delay in case of an emergency, 
the Governor-General may, instead of reserving such Act, 


* Section 72D (4) of the Act. 

7 e.g., the Bengal Criminal Law Amendment Bill, 1925, leave to 
introduce which had been refused by the local Legislative Council, 
was certified by the Governor under Section 72E of the Act. 

° Section 72E (1) of the Act. 

4 Section 72E (2) of the Act. 
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signify his assent thereto, and thereupon the Act will have 
ithe force of law, subject, however, to disallowance by His 
Majesty in Council.? | 

An Act made under this Section must, as soon as 
‘possible, be laid before each House of Parliament, and an 
- Act which is required to be presented for His Majesty’s 
assent, cannot be so presented until copies of it have been 
laid before each House of Parliament for not less than 
eight days on which that House has sat.” 

In justification of the necessity of vesting .in the 
Governor .such extraordinary power of legisla- 


Le tion, the Joint Select Committee stated ? that, 
mittee on as the responsibility for legislation on Reserved 
Sheers subjects would be with the Governor in Council, 
vical the Governor should be empowered to pass an 


Act in respect of any Reserved subject, if he 
considered that the Act was necessary for-the proper 
fulfilment of his responsibility to Parliament. The Com- 
mittee advised however that he should not do so until 
he had given every opportunity for the matter to be 
thoroughly discussed in the Legislative Council, and asa 
sensible man he should, of course, endeavour to carry the 
Council with him in the matter by the strength of his case. 
But, it continued, if he found that that could not be so, 
then he should have the power to proceed on his own res- 
ponsibility. Acts passed on his sole responsibility should 
be reserved by the Governor-General for His Majesty’s 
-pleasure, and be laid before Parliament. His Majesty 
would necessarily be advised by the Secretary of State 
for India, and the responsibility for the advice to be given 
to His Majesty could only rest with the Secretary of State. 


1 Proviso to Section 72E (2) of the Act. 
? Section 72E (3) of the Act. 


’ Report from the Joint Select Committee on Clause 13 of the 
Government of India Bill. 
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POWERS OF LOCAL LEGISLATURES! 


Section 80A of the Act lays down :— 
The local legislature of any province can, subject to: 
the provisions of the Act, make laws for the 
Powers of . : : 
any local peace. and good government of the territories. 
patixe for the time being constituting that province. 
, It may further, subject to what follows, repeal 
or alter, as to that province, any law made either before 
or after the commencement of the Act by any authority 
in British India other than itseif. It may not, however, 
without the previous sanction of the Governor-General, 
make or take into consideration any law— 

(1) imposing or authorizing the imposition of any new 
tax, unless the tax is one exempted from this proviso by 
Rules made under the Act; 7? or SS 

(2) affecting the public debt of India, or the customs. 
duties, or any other tax or duty for the time being in force. 
and imposed by the authority of the Governor-General in 
Council for the general purposes of the Government of 
{ndia, provided that the imposition or alteration of a tax 
under (1) above will not be deemed to affect any such tax 
or duty; or ; 

(3) affecting the discipline or maintenance of any part 
of His Majesty’s naval, military, or air forces ; or 

(4) affecting the relations of the Government with 
foreign princes or states ; or 

(5) regulating any Central ° subject; or 

(6) regulating any provincial * subject which has been 
declared by Rules under the Act to be, either wholly or 
partly, subject to legislation by the Indian Legislature, in 


1Including the Legislative Council of a Lieutenant-Governor 
(if any) or of a Chief Commissioner (e,g., of Coorg). 

2 See the Scheduled Taxes Rules, Appendix E. 

* Devolution Rule 3, Schedule I, Part [. Appendix B. 

* Jbid., part II. Appendix B. 
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respect of any matter to which such declaration applies ; 
or 
(7) affecting any power expressly reserved to the 
Governor-General in Council by any law for the time 
being in force; or 3 
(8) altering or repealing the provisions of any law 
. which is declared by Rules made under the Act to 
be a law which cannot be repealed or - altered by it 
without such previous sanction ; 1 or 
(9) altering or repealing any provision of an Act of the 
-Indian Legislature which, by its own provisions, may not 
‘be repealed or altered by the local legislature without 
such previous sanction. 

But an Act or a provision of an Act made by a local 
legislature, and subsequently assented to by the Governcr- 
General in pursuance of the Government of India Act, will 
not be deemed invalid by reason only of its requiring the 
previous sanction of the Governor-General under the Act.? 

Finally, the local legislature of any province has not 
power to make any law affecting any Act of Parliament.? 
As a further limitation upon the powers of the members of 
a local Legislative Council, it is laid down that it will not be 
Jawful for any member of the Council to introduce, without 
the previous sanction of the Governor, Lieutenant-Governor 
-or Chief Commissioner, as the case may be, any measure 
affecting the public revenues of a province, or imposing 
any charge on those revenues.* ‘This provision has been 
inserted, probably with a view to prevent the creation of a 
public charge on the initiative of private members and to 
maintain the authority of the Executive over the distribution 
of provincial revenues unimpaired. But it cannot altogether 


* See the Local Legislature (Previous Sanction) Rules, Appendix F. 
7 i.e. the Government of India Act. 

* Section 80A (4) of the Act. 

* Section 80C of the Act. 
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prevent the Council from forcing the hands of the 
Government by passing a resolution in favour of a certain 
kind of expenditure. 
A Bill passed by a local Legislative Council cannot 
become law until it has received the assent of 
Assentto the head? of the local Government as well as of 
opacial the Governor-General.? If either of them with- 
holds his assent from the Bill, it lapses.2 Where 
the Governor-General withholds his assent from a Bill duly 
assented to by the head of a local Government, he must 
inform the latter of his reason for such action.2. The head 
of a local Government may, instead of-assenting to or 
withholding his assent from a Bill passed by his Legislative 
Council, return it for reconsideration by the Council, either 
in whole or in part, together with any amendments which 
he may recommend,? or, in cases prescribed by Rules under 
the Act, may, and if the Rules so require, must reserve? it 
for the consideration of the Governor-General. A ‘reserved’ 
Bill, if assented to by the Governor-General within a period 
of six months from the date of the reservation, becomes 
law on the publication of such assent. But if it fails to 
receive the assent of the Governor-General within the 
period of six months, it lapses, unless before the expiration 
of that period either— 

(1) it has been returned (with the consent of the 
Governor-General) by the head of the local Government 
for further consideration by the Council ; or 

(2) in the case of the Council not being in session, a 
notification has been published of an intention so to return 
the Bill at the beginning of the next session.> 


+ i.e. the Governor, Lieutenant-Governor or Chief Commissioner, 
as the case may be. 

? Section 81 of the Act. 

* Section 81A (1) of the Act. 

* For the Reservation of Bills Rules, see Appendix G. 

* Section 81A (2) (c) of the Act. 
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A ‘reserved’ Bill returned to the Council for further 
consideration, may, if reaffirmed with or without amend- 
ment, be again presented to the’ head of the local | 
Government.! 

Finally, His Majesty in Council has power to disallow 
any Provincial Act even after it has been assented to by 
the Governor-General; and if His Majesty in Council 
actually disallows any such Act it will cease to have any 
etfect from the date of the notification of such disallowance 
by the head of the local Government. ? 


VALIDITY OF INDIAN LAWS 


Section 84 of the Act provides for the removal of doubts. 
as to the validity of certain laws. It lays down— 


Removal of eee a 
doubts as that (1) a law made by any authority in British. 
ala of India shall not be deemed invalid solely on 
certain account of any one or more of the following 


Indian laws. +eqsons :-— 


(1) in the case of an Act of the ey Legislature or 
a local legislature, because it affects the prerogative of 
the Crown; or 

(2) in the case of any law, because the requisite 
proportion of non-official members was not complete at 
the date of its introduction into a legislative body or its. 
enactment; or : | 

(3) in the case of an Act of a local legislature, because 
it confers on magistrates, who are also Justices of the 
Peace, the same jurisdiction over European British subjects 
as that legislature, by Acts duly made, could lawfully 


1It is not clear from the Act whether the head of the !ocak 
Government should ‘reserve’ a Bill for the second time, The 
Committee on Division of Functions recommended in its report: 
(para. 36) that he should not be bound to reserve a second time 
those Bills in respect of which the reservation procedure w was compul- 
Sey, but might so reserve them if he thought fit. 

2 Section 82 of the Act 
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confer on magistrates in the exercise of authority over 
other British subjects in like cases ; | 

that (II) a law made by any authority in British India and 
repugnant to any provision of the Government of India 
Act'or any other Act of Parliament must, to the extent of 
that repugnancy but not otherwise, be void ; and 

that (IIJ) nothing in the Government of India Act, 1919, or 
the Government of India Act, or in any Rules made there- 
under, shall be construed as diminishing in any respect the 
powers of the India Legislature as laid down in Section ! 
65 of the Act, and the validity of any Act of the Indian 
Legislature or any local Legislature must not be open to 
question in any legal proceedings on the ground that the 
Act affects a provincial subject, or a central subject, as the 
case may be, and the validity. of any Act made by the 
Governor of a province must not be so open to question on 
the ground that it does not relate to a Reserved subject.2  — 


+ See pages 133-34 ante. 

2 We may note the following in this connection :— 

‘It is our intention to reserve to the Government of India a general 
over-riding power of legislation for the discharge of all functions 
which it will have to perform. It should be enabled under this 
power to intervene in any province for the protection and enforce- 
ment of the interests for which it is responsible ; to legislate on any 
provincial matter in respect of which uniformity of legislation is 
desirable either for the whole of India or for any two or more 
provinces. . . . We think that the Government of India must be the 
sole judge of the propriety of any legislation which it may undertake 
under any one of these categories, and that its competence so to 
legislate should not be open to challenge in the courts. ... There 
are advantages in a statutory demarcation of powers such asis found 
in some federal constitutions, but we feel that if this is to leave the 
validity of Acts to be challenged in the courts on the ground of 
their being in excess of the powers of the particular legislature by 
which they are passed, we should be subjecting every Government 
in the country to an almost intolerable harrassment. Moreover, in 
India where the central Government must retain large responsibili- 
ties, as for defence and law and order, a statutory limitation upon 
its legislative functions may beinexpedient. . . . We think therefore 
that it may be better, instead of attempting to bar the legislative 
power of the Government of India in certain spheres of provincial 
business, to leave it to be settled as a matter of constitutional 


11 
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The Government of India Act provides for the classifica- 
tion of subjects, in relation to the functions of Government, 
as central and provincial, and also for the transfer, from 
among the provincial subjects, of subjects (to be referred 
to as ! Transferred subjects’) to the administration of the 
Governor acting with Ministers. Nevertheless, as we have 
established before,’ our Constitution is not yet ‘federal. 
In a completely developed federal constitution like that of 
the United States of America, the Courts act as the 
‘interpreters of the Constitution’ ? and as the guardians of 
the rights.and privileges of the national Government as 
well as of the component States of the Union. « Our 
Constitution being still ‘unitarian’ in character, Section 84 
of the Act above provides against the interference by a 
court of law in the settlement of any dispute as to whether 
a particular matter does or does not relate to a provincial 
subject. The Section also provides against similar inter- 
ference in the decision of a question as to whether a certain 
matter relates to a Reserved or to a Transferred subject. 
The decision of such controversial matters has been left 
by the Act to the Executive, lest the course of administra- 
tion should be held up in any way. Under the Devolution 
Rules if any doubt arises as to— 

(1) whether a particular matter does or does not relate 
to a provincial subject, the decision of the Governor-General 
in Council thereon will be final; % or 

(2) whether any matter relates to a Reserved subject 
or to a Transferred subject, the decision of the OO VETOGR 
thereon will be final.* 


practice that the central Government will not interfere in provincial 
matters unless the interests for which it is itself responsible are 
directly affected. ’— The Montagu-Chelmsford Report, para. an see 
also para. 239 of the Report. 
1 pages 6-9 ante. 

2 Dicey; Law of the Con stitution (eighth edition), p. 140, 

3 Devolution Rule 4. 
| * Lbid., Rule 7. 
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PROCEDURE IN THE INDIAN LEGISLATURE 


Rules and Standing Orders for regulating business in: Indian 
jegislatures—Summoning of the Legislative Assembly and the 
Council of State—Prorogation—Adjournment— Time of meetings— 
Quorum—Language in the Indian Legislature—Motions— Voting— 
Repetition of motions—Rules as to amendments— Decision of points 
of order—Power to order withdrawal—Admission of strangers— 
Closure—Arrangement of business—List of business—Questions-— 
Subject-matter of questions—Form and contents of questions— 
Motions for adjournment for purposes of debate—Resol utions— Form 
_ and contents of resolutions—Their effect. 


There must be in every deliberative assembly some rules 
for the conduct of its business, for the preservation of order 
within it and for the prevention of waste of its time, If 
every member of such an assembly were free to do what- 
ever he liked, the assembly would soon cease to be a 
peaceful law-making body and would lapse into a state of 
disorder and confusion. As Dr. Leacock! says, ‘ any large 
gathering which acts at haphazard and without formal rules 
is liable to become a mere babel of tongues.’ Generally 
speaking, every such assembly adopts its own rules of 
procedure. Not to speak of the legislatures of independent 
countries, the Parliaments of the self-governing dominions 
like Australia and the Union of South Africa have power 
“to make rules and orders with respect to the order and 
eonduct of their business and proceedings.’ The position 


1 Elements of Political Science, p. 148, _ pat 
2 2 The Commonwealth of Australia Constitution Act, 1900, Section 
50; Sovth Africa Act, 1909, Section 58. : , 
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in India is somewhat different. The Government of India 

Act has authorized Rules and Standing Orders. 
Rules and : : ; 
Standing to be made for regulating the course of business. 
Orders for and for the preservation of order in the two 


cee Chambers of the Indian Legislature and in 


Indian Governors’ Legislative Councils.‘ Accordingly, 
ee Rules have been made by the Governor-General 


in Council with the sanction of the Secretary of 
State in Council in the form approved by both Houses of 
Parliament.? This is the procedure provided by the Act 
for making such Rules. These Rules cannot be repealed. 
or altered by the Indian Legislature or by any local legis- 
lature.?. The first Standing Orders have been made, as 
provided by the Act,+ by the Governor-General in Council 
in the case of the Indian Legislature and by the Governor 
in Council in the case of a local legislature; they may,. 
unlike the Rules, be altered by the legislative body to. 
which they relate with the consent of the Governor-General — 
or the Governor, as the case may be. If any Standing 
Order is repugnant to the provisions of any Rules made 
under the Act, it must, to the extent of that repugnancy,. 
be void.* | 
Let us first discuss the procedure of business in the two: 
Chambers of the Indian Legislature before we pass on to. 
Governors’ Legislative Councils. 


PROCEDURE IN THE INDIAN LEGISLATURE . 


The Governor-General appoints by notification the date 
and place for a session of each Chamber of the Indian ~ 


1 Sections 67 (1) and 72D (5) of the Act. 

2 Government of India Notifications Nos. 121-29, Legislative 
Department ; 7he Gazette of India (Extra.), September 27, 1920. 

3 Section 129A(1) of the Act. 

4+ Sections 67 (6) and 72D (7) of the Act. 

= SOs a ae 


PROCEDURE IN THE INDIAN LEGISLATURE 165 


Legislature. The Secretary 2 of each Chamber issues a 
summons to every member thereof for the date 

semimoning and place thus appointed. After the com- 
Assembly mencement of a sessicn, each House sits on 
pee! such days as its President, having regard to 
the state of its business, directs from time to 

time.t A session of either House is brought to a close by 
prorogation which is effected by the Governor- 
General by notification or otherwise.> On the 
termination of a session by prorogation all 
pending notices lapse, and fresh notices must be given for 
the next session.® But Bills which have already been 
introduced are carried over to the pending list of business of 
the next session and begin their progress again at the point 
they have already reached.” Thus the Indian practice avoids 
that unfortunate necessity of the ‘slaughter of the inno- 
—cents,’® which is generally the effect of a prorogation of a 
session of Parliament in England. But if the member in 
charge of a Bill makes no motion with regard to it during | 
two complete sessions, it will lapse unless the House, in 
which the Bill has been introduced, makes, on a motion by 
that member in the next session, a special order for its 
continuance. A meeting of each House 1s 
ae adjourned by its President.1° An adjournment 
only suspends the transaction of current business. 


Proroga- 
tion. 


1 Section 63D (2) of the Act and the Legislative Assembly and the 
‘Council of State Standing Order 3 (1). 
* The Secretary and his assistants are appointed by the Governor- 
General and hold office during his pleasure. 
*'The Legislative Assembly and the Council of State Standing 
Order 3 (2). 
se 1 RES 
2 Section 63D (2) of the Act. 
SL. Aan ©, S5..0°-4 (1). 
7 [bid., 4 (2). 
8 Lowell, Government of England, vol. i, p 247. 
"LA and C.S.8..0, 4 Proviso). 
4° Section 63D (3) of the Act. 
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Ordinarily, each Chamber meets at 11 a.m. and 
Meats sits till 4 p.m., unless the Governor-General 
otherwise directs.* 

The presence of at least twenty-five members is neces- 
sary to constitute a quorum in the case of the 
Legislative Assembly, and of at least fifteen 
members, in the case of the Council of State. Neither 
House can transact any business unless there is a quorum 
in it. If the President of either House ascertains, on a 
count-at any time during a meeting, that a quorum is not 
present, he must adjourn the House until the next day 

of sitting. The members of each House must 

ee sit in such order as its President may direct.* 

A member desiring to make any observation 

on any matter before the House must speak from his 

Metabersto place, rise when he speaks, and address the 

rise when President. Whenever the President rises, any 

speaking. ~~ member speaking must resume his seat. If, ~ 

for the purposes of -explanation during a discussion or 

for any other sufficient reason, any member has. 

eee oceasion to ask a question of another member 

on any matter then under the consideration 

of the House, he must ask the question through the 

President.® ) 

The business of each Chamber of the Indian Legislature 

is to be transacted in English; but the President 

Languagein thereof may permit any of its members un- 

aes acquainted with English to address the Chamber 
ina vernacular language.’ 


Quorum. 


1 The Legislative Assembly Standing Order 6 and the Council of 
State Standing Order 5. 
» * Indian Legislative Rule 13. 
2 Ls ASS2 02:25 and, Sess 
* [oid., 26 and zbzd., 25. 5 [bid., 27 and 767d., 26. 
& /bid., 28 and 2bzd., 27, 
7 Indian Legislative Rule 14. 


~ of motions. 
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If any matter requires the decision of either House, 
it must be brought forward by means of a 
question put by the President on a motion 
proposed by a member.! All questions are determined by 
a majority of votes of the members present other than the 
person presiding, who, however, has and must exercise <¢ 
casting vote in the case of an equality of votes. 
Votes are taken by voices or division.* The 
procedure adopted is as follows : When the President states 
the question to be voted upon, those members who are 
in favour. of it say ‘aye’ and those against, say ‘no’. 
According to the apparent preponderance of voices he 
declares whether the ‘ayes’ or ‘nogs’ ‘have it’. If, 
however, his opinion is challenged and a division is wanted 
by any member, he orders a division. The result of the 
division is then announced by the President and 
is not open to further challenge.* A motion 
in either House must not raise a question sub- 
stantially identical with one on which the House has given 

a decision in the same session.> An amendment 
Rules asto must be relevant to, and within the scope of, 
rue the motion to which it is moved.® It is not in 

order if it has merely the effect of a negative 
vote.? Besides, an amendment on a question must not be 


Motions. 


- 


Voting. 


Repetition 


1 Legislative Assembly Standing..Order 30 (1) and Council of 
State Standing Order 29 (1).—e.g. 

‘ Mr. President : The question is: 

‘ That the clause, as amended, do stand part of the Bill.’ 

The motion then is either adopted or negatived. 

2 Section 63D (4) of the Act. 

* Legislative Assembly Standing Order 30 (2) and Couneil of 
State Standing Order 29 (2). Votes must be taken by division if 
any member so desires. This is the case also in Bengal. 

a hae Oe 30(5) 20d Ga bes. 6). 29 (3). Vide= Tre Bengal 
Legislative Council Manual, 1921, p. 219, for the method of taking 
votes by division in Bengal. 

DLs Ose AUC CS 5, On 80. 

ESAT TR REELECTED ate Fea: 

7 Ibid, 
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inconsistent with a previous decision on the same’ question 
at the same stage of any Bill or other matter.’ The 
President can refuse to put an amendment which he 
considers frivolous. * 3 : 
After the member who makes a motion has finished his 
speech, other members may speak to it in such order as 
the President may call upon them.* Except in the exercise 
of aright of reply or as otherwise provided by the Rules — 
or Standing Orders, no member can speak more than once 
to any motion.* But, with the permission of the President, 
he may offer a personal explanation which will not raise 
any debatable issue.> If a motion is moved by a non- 
official member, the Member of the Government to whose 
department the motion relates has the right of speaking 
(whether he has previously spoken in the debate or not), 
after the mover has replied. ‘The President of either 
House may address the House before submitting a 
question to its vote.7 
All points of order are decided by the President and his 
decision is final.6 A member may at any time 
rine ate submit a point of order for his decision, but in 
order. doing so he must confine himself to stating the 
point only.® 
It is the duty of the President of either House to 
preserve order.1° He has all the powers necessary for the 
purpose of enforcing his decisions on all points of order.11 


' Legislative Assembly Standing Order 33 and Council of State 
Standing Order 32. 
A JOTG. 
2A. O.S2and' Co8..SOs sis 
* (bid. 
> Tbid. 
S loid. 
7 Ibid. 
® Indian Legislative Rule 15. 
eae LT : 
*° Indian Legislative Rule 17 (1). 
+t Tbid. 
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He may direct any member whose conduct is in his opinion 
grossly disorderly to withdraw immediately 
dikes to from the House to which he belongs, and any 
withdrawal. Member so directed to withdraw must do so 
forthwith and must absent himself during the 
eee of the day’s meeting.! If a member is ordered 
to withdraw a second time in the same session, he may be 
directed by the President to absent himself from the meet- 
ings of the House for any period not longer than the 
remainder of the session, and such direction must be 
obeyed.* The President of either House may, in the case 
of grave disorder, suspend its sitting for a time fixed by 
him.3 
The admission of visitors, representatives of the Press 
and officials to each Chamber during its sittings 
is regulated in accordance with orders made by 
the President thereof with the approval of the 
Governor-General. The President may, whenever he 
thinks fit, order the visitors’ or Press gallery in it to be 
cleared. > i 
President Lowell says that almost all great legislative 
bodies at the present day have been forced to 
adopt some ;method of cutting off debate, and 
bringing matters under discussion to a decisive vote.® 
‘They have-been driven, he continues, to do so partly as a 
defence against wilful obstruction by minorities, and partly 
as a means of getting through their work.? The mode of 
procedure adopted to achieve this end is known as closure. 
Recourse to this process is had in the’ Indian Legislature 
(as well as in our local legislatures). When a motion is 


Admission 
of strangers. 


Closure. 


*Indian Legislative Rule I7 (2). 

* bid. 3 Indian Legislative Rule J7 (3). 

* Legislative Assembly Standing Order 35 and Council of State. 
Standing Order 34. 

> [o6id., 36 and z6zd., 35. 

® Lowell, Government of England, vol. i, p. 292. 7 Ibid. 


170 THE INDIAN CONSTITUTION 


under discussion in either House, any member may move 
‘that the question be now put’, and, unless it appears to 
the President that the request is an abuse of the Rules or 
Standing Orders of the House, or an infringement of the 

rights of reasonable debate, the motion ‘ that the question 
- be now put’ must be put forthwith without amendment or 
debate.t' If such a motion is carried, the original motion, 
the debate on which has thus been terminated, is to be put 
without further amendment or debate. But in the case 
of a motion relating to an official? Bill, the Member 
in charge of the Bill may request the President to put the 
question, and unless it appears to the President that the 
request is an abuse of the Rules or Standing Orders of the 
House, or an infringement of the rights of reasonable 
debate, the question must be put.? A closure may be 
moved at the conclusion of a speech, or while a member is 
addressing the House. 

It need not, perhaps, be pointed out that the discretion 
left to the Chair as to when a motion for the closure should 
be allowed is a great safeguard against the infringement 
of the rights of minorities. To no small extent does the 
proper consideration of a question depend upon an impartial 
exercise of this discretion ; since, the House itself will seldom 
reject a closure motion if it gets a chance to vote upon it. 

The Governor-General, after considering the state of 

business of each House, allots, at the beginning 
debi te of each session, as many days as are in his 
business, opinion compatible with the public interests for — 
the busihess of non-official members in the 
House. _He may, from time to time during the session, 


’ Legislative Assembly Standing Order 34 and Council of State . 
Standing Order 33. 

* And also in the case of a motion relating to a Bill relating toa 
Reserved subject in a provincial legislature. 

SLAW} Os734 and Coy LO aos 
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alter such allotment. Non-official business has precedence 
on those days. At all other times Government business 
has precedence. ! : 

At times when the Government business has He Eced ence. . 
the Secretary of each House arranges that business in such 
order as the Governor-General in Council may direct.? 
The order in which non-official Bills and resolutions 
Should be taken up for cousideration by either House 
is determined by ballot held .in the presence of the 
Secretary of the House.? Any member may attend at the: 
time of the ballot if he wishes to do so.* Bills introduced. 
by non-official members, which have reached certain stages 
in their progress, are arranged in such order as to give 
priority to the Bills which are most advanced.> The 
relative precedence of the other non-official Bills which have 
been introduced, but which have not yet reached those 
stages, is determined by ballot.© If, however, any such 
Bills stand over from the last session, they will have 
priority in the order of their date of introduction.” 

A list of business for each day is prepared by the 

Secretary of each House, and a copy of it is. 
List of : z4 
neineae given to every member.® Except as otherwise 
provided in the Rules or Standing Orders, no 
business other than that included in the list is to be transac- 
ted at any meeting without the permission of the President. 
Any business not disposed of on the day is to stand over 
till the next day of the session available for the business 
of the class to which it belongs, or till such other day in 


1 Indian Legislative Rule 6. 

2 Legislative Assembly Standing Order 7 and Council of State 
Standing Order 6. 

3 Ibid. * féid., Schedule I. 

pier Og) ANd: 8D. 0-6. 

8 Tbid. : 

7 [bid. . : 

*LaAw nO. 5. and: CoS. 8.Oc7; 

® Tbid. 
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the session so available as the member in charge may 
desire.1. Every notice required by the Rules or Standing 
Orders of either House must be given in writing addressed 
to the Secretary.? It is the duty of the Secretary to 
circulate to each member of the House a copy of every 
notice or other paper which is required to be made available 
for the use of members.* 

We have hitherto confined ourselves to the statement of 
the general rules of procedure in the two Chambers of 
the Indian Legislature. We shall now attempt to show 
how the Legislature criticizes and controls the actions of 
the Central Government by means of questions and dis- 
cussions, how.it makes laws, and, lastly, how it grants 
supplies to that Government to enable it to meet some of 
its expenditures. 

The first hour of every meeting of either Chamber is 
available for the. asking and answering of 
questions.* Any member may address a question 
to any ‘Member of the Government for the purpose of 
obtaining information on a matter of public concern within 
the special cognizance of the latter.> The question must 
relate to the public affairs with which the latter is officially 
connected, or to a matter of administration for which he is 
responsible. ® A question addressed to a non-official 
member must relate to some Bill, resolution or other 
matter connected with the business of the Chamber, for 
‘which he-is responsible.? The right of asking” questions 
was first conceded by the Indian Councils Act, 1892. This 
right was enlarged by the Indian Councils Act, 1909, by 
allowing the member who put the original question to ask 


‘Questions. 


* Legislative Assembly Standing Order 9 and Council of State 
Standing Order 8. 

s L. A.S.O. lland C.S.S. QO. 10. 3 Jbid., 12 and zbzd., 11. 

* [otd., 10 and zdid., 9. 5 Indian Legislative Rule 8. 

SL, Ay S> OF l4-andC. 82S. G213- . 

7 Tbid. 
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a supplementary one. Under the existing Rules, unless the 
President, with the consent of the Government Member 
whose department is concerned, otherwise directs, not less. 
than ten clear days’ notice of a question must be given.? 
This enables the Member to prepare his answer. In the 
British House of Commons one day’s notice is sufficient 
except in special cases.” The President may, within the 
period of notice, disallow any question or any part of it on. 
the ground that it relates to a matter which is not primarily 
the concern of the Governor -General in Council. 

No question can be asked with-regard to any of the 

following subjects,* namely :— oe 
Subject- (1) any matter affecting the relations of His: 
matter of : - 
questions. | Majesty’s Government, or of the Governor- 
General in Council, with any foreign State ; 

(2) any matter affecting the relations of any ofthe 
foregoing authorities with any Prince or Chief under the 
suzerainty of His Majesty, or relating to the affairs of any 
such Prince or Chief or to the administration of the 
territory of any such Prince or Chief; and 

(3) any matter which is under adjudication by a Court 
of Law having jurisdiction in any part of His Majesty’s 
Dominions. 

If any doubt arises apes any question does or does 
not come within these restrictions, the decision of the 
Governor-General thereon is final. 

In matters which are or have been the subject of 

controversy between the Governor-General in 

Form and Council and the Secretary of State ora local 
see ae Government, no question can be asked except 
as to matters of fact, and the answer must be 


1 Legislative Assembly Standing Orders 13 and Council of State 
Standing Orders 12. 

2 Ibert, Parliament, p. 112. 

9 Indian Legislativ e Rule 7. 
a LOU; S 
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confined to a statement of facts. A question cannot bring 
in any name or statement not strictly necessary to make it 
intelligible ;2 nor should it contain arguments, inferences, 
ironical expressions or defamatory statements, or ask for 
an expression of opinion or the solution of a hypothetical 
proposition. Ner can any question be asked regarding 
the character or conduct of any person except in his official 
or public capacity.* Ifa question contains a statement by 
the member himself, he must make himself responsible for 
the accuracy cf the statement.> Finally, it must not be of 
excessive length.© The President of either House is to 
«<lecide whether any question is admissible or not under the 
Rules or Standing Orders of the House.” He may disallow 
any question if, in his opinion, it is an abuse of the right 
of questioning or calculated to obstruct or prejudicially 
affect the procedure of the House.® 
If a question, the notice of which has been given, is not 
put or the member in whose name it stands is absent, the 
President, at the request of the member to whom it has 
been addressed, may direct that the answer to it be given 
on the ground of public interest.2 On the same ground an 
answer to a guestion may be declined. Questions must be 
put and answers given in such manner as the President 
may determine. !° 


1 Indian Legislative Rule 9 ; see also in this connection a statement 
by the President of the Assembly in /xdza’s -Parliament, vol. ii, 
Part I, pp. 5-8. 

? Legislative Assembly Standing Order 15 and Council of State 
Standing Order 14. 


3 [bid. “07d, 5 bid. 
9 Le ALS. 20S and-Co5. 8.-ONd4: ? [bid., 16 and 267d., 15. 
8 Lbid, ° Jéid., 19 and 767d., 18. 


1° Jé7d., 18 and z6rd., 17. 
The procedure in the Assembly is as follows :— 

Any member who desires an oral answer must place a star 
against his question when he gives notice of it.. If any question is 
not so marked with a star, itis not answered orally, but is printed, 
with its answer, in the official report of the business of the day. 
“Supplementary questions, therefore, cannot arise out of the 
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Any member may put a supplementary question~for the 
purpose of further elucidating any matter of fact regarding 
which an answer has been given; but the President may 
disallow any supplementary question if, in his opinion, it 
infringes the Rules relating to the subject-matter. of 
questions.2 In the case of a supplementary question, the 
member to whom it is addressed may demand previous: 
notice ‘that a~- proper answer may be given.’ ~No 
discussion is permitted in respect of any question or of 
any answer given to a question,*? and in.this respect 
the Indian practice differs from the French custom of 
“interpellations ’. : . 

As Mr. Lowell* points out in another connection, 
questions may be asked from various motives : sometimes 
they are asked by a member simply to obtain information; 
sometimes to draw public attention to a grievance ; some- 
times to embarrass the Government ; and sometimes with a 
view to show ‘to his constituents the attention which he 
devotes to public affairs and to their special interests.’ 
Though the right to ask questions is liable to abuse and 
its exercise may sometimes cause unnecessary waste of 
time, the usefulness of this right, however, cannot be 
questioned. What Sir Courtenay Ilbert® says in connection 
with the English custom of questioning is no less applicable 
to the Indian practice. According to him, ‘there is no 


answers to unstarred questions ’.—Statement by the President of the 
Assembly on ‘ procedure in regard to question and answer’; vide 
India’s Parliament, vol. ii, Part I, p. 7. 

(In the Bengal Legislative Council, questions marked. with 
asterisks are answered orally. Answers to unstarreéd questions are 
printed and laid on the table, and copies thereof are furnished to the 
<juestioners.) 

*, Indian Legislative Rule 10; see also foot-note 10, p. 174 ane 

2 Ibid. See pages 173-74 ante. 

3 Legislative Assembly Standing Order 20 and Council nt State 
Standing Order 19. 

+ Lowel, Government of England, vol. i, p. 332. 

> Tibert, Parlzament, p. 113. 
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more valuable safeguard against maladministration, no 
more effective method of bringing the search-light of 
‘criticism to bear on the action or inaction of the executive 
government and its subordinates. A minister has to be 
constantly asking himself, not merely whether his proceed- 
ings and the proceedings of those for whom he is 
responsible are legally or technically defensible, but what 
kind of answer he can give if questioned about them in the 
house (of commons or lords), and how (nab answer will 

be received ’. 
While eis questions in itself affords no opportunity 
for passing judgment upon the actions of the 


Motions for : : 
Government, a ‘motion for adjournment,’ on 


adiourn- 

ment for the other hand, furnishes a means by which any 

purposes of ar ; 
debate. act or omission by any department of the 


Government may be criticized and even censured. 
A member of either House may move, with the consent 
of the President, a motion for the adjournment of the 
House for the purpose of discussing a defimte matter of 
urgent public importance.! Leave to make such a motion 
can be asked for after questions have been disposed of and 
before the list of business for the day is taken up for 
consideration.” The member asking for such leave must,. 
before the commencement of the sitting of the day, leave 
with the Secretary of the House a written statement of the 
matter he proposes to discuss.* 

This right to move an adjournment of either House is 
subject, however, to the following restrictions,* namely :— 
(1) not more than one such motion can be made. 

at the same sitting of the House; 


+ Indian Legislative Rule 1}. 

? Legislative Assembly Standing Serger 21 and Council of State 
standing Order 20. 

Pai ds ee One ANG © AS Oe 

*Indian Legislative Rule 12. 
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(2) not more than one matter can be discussed on the 
same motion, and the motion itself must be restricted to a 
specific matter of recent occurrence ; 

(3) the motion must not revive discussion on a subject 
which has been considered in the same session ; 

(4) the motion must not anticipate a matter already 
appointed for consideration, or in reference to whicha 
notice of motion has been previously given; and 

(5) the motion must not. deal with a subject on which a 
resolution could not be moved. 

In the British House of Commons the Speaker may 

decline to submit a motion for adjournment to the House 
if, in his opinion, the subject to be brought forward is not 
definite, urgent, or of public importance.! Such power is 
also vested in the President of either Chamber of the 
Indian Legislature. He too must first be satisfied about 
the definiteness,” urgency ? and public importance of the 
subject to be discussed on a motion for an adjournment 
before he will agree to submit the motion to the Chamber. 
If, however, he is of opinion that the matter proposed to 
be discussed is in order; he reads the statement previously 
supplied to the Secretary to the Chamber and asks if 
the member desiring the adjournment has the leave of the 
Chamber to move the adjournment. If the leave is given 
unanimously, or if, when the President, in the case of an 
objection, requests those members who are in favour of 
leave being granted to rise in their places, not less than 
twenty-five members in the case of the Assembly and not 
less than fifteen in the case of the Council of State rise 
accordingly, the President declares that leave is granted 


1 May, Parliamentary Practice, p. 227. 

2 See the President’s Ruling in ‘hie Assembly, January 10, 1922; 
Legislative Assembly Debates, vol. ii, No. 13, p. 1453, 

3 Legislative Assembly Debates, March 14, 1922; pp. 3016 and 
3017. 


12 
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and that the motion will be taken up at 4 p.m. or earlier,! 
should the business of the Chamber terminate at an earlier 
hour. If, however, less than the minimum number in each 
case rise, the President informs the member that leave has 
not been granted.2 On a motion to adjourn for the 
purpose of discussing a definite matter of urgent public 
importance the only question that may be put is ‘ That the 
Assembly, or the Council, do now adjourn.’3 If this motion 
is carried, it amounts, according to constitutional practice, 
to a vote of censure* upon the Government. If, however, - 
the debate is not concluded by 6 p.m. it must automatically 
terminate and no question can be put.*° No member can 
speak during the debate for more than fifteen minutes. 

The Governor-General may disallow any such motion 
for adjournment as has just been described, on the ground 
that it cannot be moved without detriment to the public 
interest or on the ground that it relates to a matter which 
is not primarily his concern.® 

As the procedure to be followed in the case of a motion 
for adjournment ‘is rather difficult of clear comprehension, 
we propose to describe below, by way of illustration, a 
typical case taken from the proceedings” of the Legisla- 
tive Assembly, dated March 28, 1922 :— 

Mr. K. B. L. Agnihotri (Central Provinces Hindi Divi- 
sion: non-Muhammadan): Sir, I rise to ask for your leave 


if cpiuahie Assembly Proceedings, pp. 3791-92. See also The 
Gazette of India, October 7, 1922, part 1, p. 1210. 

2 Legislative Assembly Standing Order 23 and Council of State 
Standing Order 22. 

3 Tbid., 24 and ibid., 23. ote.—In the case of the Council of 
State, the words ‘by 6 p.m.’ has been replaced by ‘within 2 
hours.’ 

4 Of course, it depends upon the object of a motion for an adjourn- 
ment and on the speeches ee in connection therewith. 

SASSO; 24ane-C. Ses OrZs; 

° Indian Legislative Rule 39 (2). 

7 Legislative Assembly Debates (on March 28, 1922), pp. 3790 and 
3791 and 3834-39. 
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for moving an adjournment of the business of the Assembly 
to-day for the purpose of discussing a definite matter of 
urgent public importance, namely, the conduct of the 
Deputy Commissioner of Delhi in prohibiting a public open 
air meeting which was to have been held on the 23rd of 
March, 1922, to consider the Khilafat question, etc. ... 

The Honorable Sir William Vincent (Home Member): 

I make a formal objection merely to ascertain’ whether the 
House or a sufficient number of the members wish to 
aiscuss ite... panes 
. Mr. President: Objection having been-taken, I am to 
request those members who are in favour of leave being 
given, to rise.in their places. ... Not less than twenty- 
five members having risen, the debate will be set down 
for four o’clock this afternoon or for any earlier hour at 
which our proceedings terminate. 

The motion was ultimately set down by the President for 
four o’clock unless the Home Member found himself in a 
position to take it earlier, if the business of the Assembly 
had terminated at an earlier hour. This incident took 
place just after the question had been disposed of and the 
list of business for the 28th of March, 1922, was entered 
upon. Later: 

Mr. K. B. L. Agnihotri (at 4 p.m.): I want to move for 
‘an adjournment of the business of the Assembly for the 
purpose of considering a definite matter of urgent public 
importance, namely, the conduct of the Deputy Commis- 
sioner of Delhiin prohibiting a public open air meeting 
UG aces 
Mr. Agnihotri then made a long speech condemning ‘the 
action and conduct of the Deputy Commissioner of Delhi.’ 
In his peroration he exhorted the Assembly to support him 
and pass a vote of censure on the Deputy Commissioner. 
‘He was followed by other speakers who either supported or 
condemned the action taken by the Deputy Commissioner. 
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Several members wanted then the question to be put and 

it was thus put :— 
Mr. President: The question is: 
‘That this House do now adjourn.’ 
The Assembly then divided as follows: 
. Ayes—29 and Noes—34. 

The motion was therefore negatived. Had it been 
adopted, it would have amounted to a vote of censure upon. 
the conduct of the Deputy Commissioner and also upon the 
Government which supported him. 

Besides motions for adjournment, resolutions! afford 
another apportunity for criticizing the acts or 
omissions of the Government. Sometimes a 
resolution is moved by a member in order to. 
bring forward ‘a favourite project of his own,’ which may - 
not have any connection with politics. It may be moved, 
for instance, in the form of a request to the Government to: 
do or forbear from doing a certain act. The right to move 
resolutions on the budget and on all other matters of | 
general public importance was for the first time conceded. 
by the Indian Councils Act, 1909. Under the existing 

Rules and Standing Orders any member of 
ee either Chamber of the Indian Legislature may 
resolutions. 20Ve aresolution relating to a matter of general 

public interest. It must be clearly and precisely 
expressed and must raise a definite issue.? Besides, it must 
not contain arguments, inferences, ironical expressions or 


Resol!u- 
tions. 


1 There were as many as 122 resolutions moved in the first Councik 
of State, of which 101 were private and 21 official; and the total 
number of resolutions moved in the first Legislative Assembly was 
137, of which 114 were private and 23 official.— Work of the Indian 
Legislatures, compiled under the order of the National Conference, 
pp. 12 and 24. 

These resolutions related to various subjects. 

2 Legislative Assembly Standing Order 59 and Council of State 
Standing Order 58. 

3 Tbid. 
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defamatory statements,! nor should it refer to the conduct 
or character of persons except in their official or public 
capacity.2 There are the same restrictions imposed re- 
garding the subject-matter of a resolution as we have seen 
in the case of a question.*? The Governor-General is to 
decide as to whether a particular resolution does or does 
‘not come within the scope of those restrictions, and his 
- decision thereon is final.4 Every resolution must be in the 
form of a specific reeommendation to the Governor-General 
in Council.5 The President of either House is to decide 
on the admissibility of a resolution.® 
A member desiring to move a fee ieeo must, unless 
the President with the consent of the Member of the 
Government to whose department the resolution relates 
shortens the period, give fifteen clear days’ notice of his 
intention to do so, and submit, along with the notice, 
a copy of the resolution he wishes to move.” The 
Governor-General, however, may, within the period of 
notice, disallow any resolution or any part of it, on the 
ground that it cannot be moved without detriment to the 
public interest, or on the ground that it relates to a matter 
which is not primarily his concern.* A member in whose 
name a resolution stands on the list of business may, when 
called on, either withdraw it or move it; in the latter case, 
he must begin his speech by a formal motion.? Except 
with the permission of the President, no member can speak 
on aresolution for more than fifteen minutes. But there 


1 Legislative Assembly Standing Order 59 and Council of State 
Standing Order 58. 

2 bid. 

3'See p. 173 ante. 

* Indian Legislative Rule 23. 

5 lbid. 

$7... A, S::0- 60:and €. S.'S..0.-59. 

7 Ibid., 58 and ibid., 57. 

* Indian Legislative Rule 22 (1). 

2=L.A.S. O. 61 and-C.S. 8S. O-60. 
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is one exception to this rule: The mover of a resolution, 
when moving it, and the Member of the Government to-’ 
whose department the resolution relates, when speaking for 
the first time, may speak for thirty minutes. If the mover,. 
when called on, is found absent, the resolution standing. 
in his name will be deemed to have been withdrawn.’  If,. 
however, a resolution, or an amendment toa resolution,. 
has been moved in either Chamber, it cannot be withdrawn. 
except with the leave of the Chamber. No discussion is. 
allowed on a motion for leave to withdraw a resolution 
except with the permission of the President of the Chamber.* 
After a resolution has been moved any member may,. 
subject to the Rules and Standing Orders relating to 
resolutions, move an amendment to the same.* ‘The 
discussion of a resolution must be strictly confined to its. 
subject-matter. If a resolution which has been admitted. 
is not discussed during a session, it will be supposed to. 
have been withdrawn.> If a resolution has been moved, 
no resolution or amendment raising substantially the same. 
_ question can be moved within one year.® Similarly, if a 
resolution is disallowed or withdrawn, no other resolution: 
raising substantially the same issue can be moved during 
the same session.? A copy of every resolution passed by 
either House is forwarded to the Governor- 
General in Council; but any such resolution 
will be regarded as a mere recommendation to. 
him.® He will deal with it ‘as carefully, or as carelessly. 
as he thinks fit’. A resolution, unlike a law, is not binding 
upon the executive Government. 


Effect of 
resolutions. 


* Legislative Assembly Standing Order 61 and See of State 
Standing Order 60. 


2 [bid., 66 and ibid., 65. ent SER Ay: 
4 Led; S. O. 64 and C. S. S. 0.63. 5 Z67d., 69 and zbid., 68. 
6 Jbid., 70 and idid.. 69. : 7 Ibid., 70 and ibid., 69. 


* Indian Legislative Rule 24. 


CHAPTER XVI 


PROCEDURE IN THE INDIAN 
LEGISLATU RE—(Continzed) 


Committees of the Indian Legislature—Select Committees— 
Composition of Select Committees—Joint Committee of both 
Houses— Committee on Public Accounts—Procedure for legislation 
—Introduction of a Bill—Motions after introduction—Reference toa 
Select Committee—Procedure after presentation of report—Proposal 
of amendments—Passing of a Bill—Withdrawal of a Bill—Reconsi- 
deration of a Bill—Procedure regarding legislation in both Houses—_ 
Conference for discussing a difference of opinion between two 
Houses—How supplies are granted— Excess grants—Supplementary 
grants—Duty of the Committee on Public Accounts—Communica- 
tions between the Governor-General and either Chamber of the 
Indian Legislature. 


A modern representative assembly has to do so much 
work that it is not possible for it to do 


et naees everything in full meeting. It has, as has been 
Indian remarked by President Lowell in another 


Legislature. : ; ; ; 
. connection,! neither the time, nor the patience 


nor the requisite knowledge for the various functions it 
has got to discharge. The instruments that it employs to 
help it in its work of deliberation and legislation are 
committees of some kind appointed by itself. Our Indian 
Legislature is not an exception to this general practice. 
There are the Select Committee, Joint Committee and the 
Public Accounts Committee to help it in its work.” . 

A Select Committee may be appointed by either House 
of the Indian Legislature to consider some special matter 


* Government of England, p. 264. 
* For the Standing Committees of the Indian Legislature, see 
Appendix J. gait 
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that may be referred to it—either a Bill or a proposal to 
amend a Standing Order or some other subject 
Se poh about which the House wishes to institute an 
: inquiry. When a particular Bill is referred 
to a Select Committee it may hear expert evidence 
and representatives of special interests affected by its 
provisions. | 
The composition of Select Committees is not based. 
upon any uniform principle ; they are differently 
pepe beer constituted to serve different purposes. In the 
Committees. case of a Select Committee ! appointed by either - 
House to consider a Bill, the Member of the 
Government to whose department the Bill relates, the 
member who has introduced it and the Law Member of the 
Governor-General’s Executive Council, if he is a member 
of the House, must be.members thereof. The other 
members of the Committee are appointed by the House. 
But if the Law Member is not a member of the House, 
then the Deputy President or one of the Chairmen in the 
case of the Assembly and one of the Chairmen in the 
case of the Council must be appointed a member of the 
Committee. 
In the case ofa Select Committee appointed by the 
Assembly to consider a Bill, the Law Member 
ee or, if the Law Member is not a member of the 
Select House, the Deputy President if he is a member of 
eter the Committee, and if the Deputy Presidentis not 
larva a member of the Committee, then a Chairman 
House to of the Assembly must be the Chairman of the 
consider ; : : 
a Bill. Committee ; and if two or more Chairmen of 
the Assembly happen to be members of the 


Committee, then the person whose name stands first in 


1 Legislative Assembly Standing Order 40: and Council of State — 
Standing Order 39. 


PROCEDURE IN THE INDIAN LEGISLATURE 185 


the panel of such Chairmen is to be its Chairman. Simi- 
larly, in the case of a Select Committee of the Council, the 
Law Member or, if he is not a member of the Couticil, a 
‘Chairman of the Council must be its Chairman ; and if two 
or more Chairmen of the Council are members of the 
Committee, then the person whose name appears first in 
the panel of such Chairmen is to be its Chairman. In the 
case of an equality of votes, the Chairman has a Bd oo or 
casting vote. 

If the Law Member or the Member of the Governor- 
General’s Executive Council in charge of the department 
to which the Bill relates, is not a member of the House 
which has appointed the Select Committee to consider the 
Bill, he has the right of attending. at, and taking part in 
the deliberations of the Committee, though he cannot vote 
as a member thereof. 

‘The Select Committee of each House must submit to. it 
a report on the Bill that has been referred to it. If any of 
its members desires to record a minute of dissent on any 
point, he must sign the report stating that he does. so 
subject to his minute of dissent which has to be submitted 
at the same time. 

A. Select Committee! may be appointed by either House 
to consider and report upon the draft amendments of its 
Standing Orders. The President of the House must be its 
Chairman, and the Deputy President in the case of a 
Committee of the Assembly, and one of the Chairmen, to 
be nominated by the President, in the case of a Committee 
of the Council, must be a member. The remaining 
members who must be seven in number are selected by 
the House. 

A Bill may be committed to a Joint Committee * of both 


1 Legislative Assembly Standing Order 56 and Council of State 
Standing Order 55. , 
2 Indian Legislative Rule 42. 
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Houses. Such a Committee is composed of an equal 


» -' *. number of members of each House. ‘The Chair- 
Joint Com- 


tnittee of ‘ man of the Committee is elected by the 
both -Committee. He has -only a single vote, and, if 


H : eo 
ereeae the votes are equally divided on a matter, the 


question is decided in the negative. 

The time and place of the meeting of the Committee are 
fixed by the President of the Council of State. 

A Joint Committee is formed as follows :—If a resolu- 
tion is passed in the originating House to the effect that a 
Bill should be committed to a Joint Committee of both 
Houses, a message is sent to the other House informing it 
of the resolution and desiring its concurrence in the same. 
If the: other House agrees, a motion is-made in each 
House nominating the members thereof who are to serve 
on the Committee. 3 

The Committee 1. on Public Accounts is a committee of 

: the Assembly only. As soon as possible after 
Committee the commencement of each financial year, such 
on Public : ; 5 F 
Accounts. .. 2. Committee as ‘constituted to deal: with the 

audit and appropriation accounts of the 
Governor-General in Council and such other matters as the 
Finance Department of the Government of India may 
refer to it. It is composed of not more than twelve 
members including the Chairman, of whom not less than 
two-thirds are elected by the non-official members of the 
Assembly. The remaining members are nominated by the 
Governor-General. The Finance Member is the Chairman 
of such. a Committee, and has, in the case of an equality of 
votes on any matter, a second or. casting vote. We shall 
discuss the functions of the Committee on Public Accounts. 
elsewhere. | } 

We shall now see how laws are made by the Indian 


‘4 
° 


7 Indian Legislative Rule 51. 


PROCEDURE IN THE INDIAN LEGISLATURE 187 


Legislature. The stages through which a Bill, i. a 
project of law, must pass from the beginning 
Procedure = of its career to its conclusion are many and the 
for legisia- ; 
tion. procedure adopted at each stage is rather 
oor. complex. The practices of the Assembly and 
the Council are similar both in regard to those stages and 
the rules of procedure relating to them. 

A Bill may originate in either House. Any member 

thereof, other than a Member of the Govern- 
Introduction Rie - : 
ofaBill, ment, desiring to move for leave to bring ina 

Bill, must give, unless the Governor-General 
otherwise directs, one month’s notice of his intention to 
do so, and must, along with the notice, submit a copy of 
the Bill and a full statement of its objects and reasons.! 
If, under the Act, the Bill requires for its introduction the 
previous sanction of the Governor-General, a copy of such 
sanction must be annexed to the notice. If a motion 
for leave to introduce a Bill is-opposed,-the President 
_after allowing, if he thinks fit, the mover and the opposer 
of the motion to make each a brief explanatory statement 
in support of his contention, may, without further debate, 
put the question.? After a Bill has been introduced,. 
it must, as soon as possible, be published in the Gazette, if 
it has not already been so published.* 

The Governor-General, however, may direct the publica- 
tion of any Bill, together with a statement of its objects 
and reasons, in the Gazette, even if no motion has been. 
previously made for leave to introduce it.> In such a case 
it is not necessary to move for leave to bring inthe Bill; 
nor, if the Bill is afterwards introduced, is it required to. 


* Indian Legislative Rule J9. 

2 lbid. 

5° Legislative Assembly Standing Order 37 and Council of State- 
Standing Order 36. ASE 

* Indian Legislative Rule 20, 

5 Jotd.,°18. 
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publish it again.! But if he certifies that a Bill or any of 
its clauses or any amendment to it affects the safety or 
tranquillity of British India or any part thereof, and directs 
‘that no proceedings or no further proceedings shall be 
taken thereon, all notices of motions in relation to the Bill, 
Clause, or amendment, must lapse, and if any such motion 
has not already been included in the list of business, it 
-cannot be so included after the direction. ? 
When a Billis introduced in either House or on some 
subsequent occasion, the member in charge may 


Motions ~ move (i) for the consideration of the Bill by the 
-after intro- : ' 
dudtion: House either at once or on some future day to 


be then appointed, or (ii) for its reference to a 
Select Committee composed of such members of the House 
as he may name in his motion, or (iii) for its circulation 
for the purpose of eliciting public opinion thereon.? It 
may be stated here, by the way, that a motion for commit- 
ting a Bill to a Joint Committee of both Houses may be 
made at any stage at which a motion for its reference to a 
Select Committee is in order.+ At this stage the principle 
-of the Bill and its general provisions may be discussed, 
but no discussion of its details further than is necessary to. 
explain its principle is allowed.> Nor can any amendment 
to the Bill be moved at this stage.® But if the member 
in charge moves for the consideration of his Bill, any: 
member may move an amendment for its reference to 
a Select Committee or for its circulation for the purpose 
of eliciting public opinion on it.?7 And if he moves for 
the reference of his Bill to a Select Committee, any 


1 Indian Legislative Rule 18. 

2 Section 67 (2a) and zé7d., 21. 

° Legislative Assembly Standing Order 38 and Council of State 
Standing Order 37. 
2S S107 a: 

1A. S. O.-39-and CoS: 5-0. 35. 

® Ibid. 

7 Ibid, 
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member may move an amendment for its circulation for 
the purpose of eliciting public opinion:on it.! ; 
Where a motion for ‘ circulating’ a Bill is carried and. 
the Bill is accordingly circulated and opinions are received 
thereon, the member in charge, if he wants to proceed with 
his Bill thereafter, must move for its reference to a Select 
Committee, unless the President of the House to which the 
member belongs, allows, by exercising? his special power, 
a motion that the Bill be taken into consideration. 
When a Billis referred to a Select Committee, the 
Committee goes through the Bill clause by 
Reference to clause and may amend it if it thinks fit. The 
a Select 
Committee. Committee may, as has been seen before, hear 
expert evidence and representatives of special 
interests affected by the measure before it. It then 
submits a report on the Bill. The report, which may be 
either preliminary or final, must be made not sooner than 
three months from the date of the first publication of the 
Bill in the Gazette, unless the House orders it to be 
submitted earlier. This time limit does not apply to a 
Bill imposing any tax. The Select Committee has to state 
in its report whether the Bill has been so altered as to 
require republication.* Any member of the Committee is 
at liberty to record a minute of dissent on any point. 
The report is presented to the House by the member 
in charge of the Bill. No debate is allowed 
Procedure ; ; 
after pre. at this stage, but the member in charge 
sentationoi' may, in presenting the report, make any re- 
ang marks, provided that he confines himself to a 
brief statement of fact.5 The report with the amended 


1 Legislative Assembly Standing Order 39 and Council of State 
Standing Order 38. 

* Ibid. The President may thus suspend in -this connection the 
relevant Standing Order. 

3. A.S. 0. 41 and C. S.S. O. 40. | 

* Jbid., 41 and zézd., 40. 5 [bid., 42 and ibzd., 41. 
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Bill must be published in the Gazette. If any member is 
unacquainted with English, the Secretary of the House 
must, if requested, get the report translated for his use 
into such vernacular language as the President may direct.? 
After the Bill has been finally reported to the House by 
the Select Committee, the member in charge may move 
(i) for the consideration by the House of the Bill as 
reported by the Committee, or (ii) for its recirculation 
for the purpose of obtaining further opinion thereon, or 
(iii) for its recommittal either without limitation, or with 
respect to particular clauses or amendments only, or with 
instructions to the Committee to make some particular or 
additional provision in the Bill.? Ifthe member in charge 
moves for the consideration of the Bill, any other member 
may move an amendment for its recommittal or for its 
‘recirculation’. If carried, such an amendment ‘adds a 
step to the journey of the Bill.’ % 
When a motion that a Bill be taken into consideration 
has been adopted, any member may propose an 
Proposal of amendment. of the Bill.¢ If a number of 
amend- : 
ments. amendments have been proposed, they are consi- 
dered in the order of the clauses to which they 
respectively relate.° The President of each House, 
however, may submit a Bill or any part of a Bill, clause by 
clause. If this procedure is adopted, he calls each clause 
separately, and, when the amendments relating to it have 
been dealt with, puts the question ‘ that this clause (or, as 
the case may be, that this clause as amended) stand part 
of the Bill.’® 


+ Legislative Assembly Standing Order 43 (2) and Council of 
State Standing Order 42 (2). 

2L.A,-S: 0.144-and C,S,'S. 02-43; 

8 Tbid., 44 and z67d., 43.. 

* Jbid., 45 and zbzd., 44. 

5 [bid., 47 and z67d., 46. 

® [bid., 48 and zb7d., 47. 
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If a motion that a Bill be taken into consideration has 
been carried and if the Bill is not amended, the member in 
charge may at once move that the Bill be passed.? If, 
however, the Bill is amended, any member may object to 
any motion, on the same day, that the Bill be passed. If 
the objection is allowed by the President, a motion that 
the Bill be passed may be made on any subsequent -day.* 
To such a motion no amendment is in order which is not 
either formal or consequential on an amendment made 
after the Bill was taken into consideration. When a Bill 
is passed by one House, a copy thereof is signed by the 
President of the House. 

The member who has: brought in a Bill may at any 
| stage of the Bill move for leave to withdraw it; 
Withdrawal 
of a Bill. and, if such leave is given, no further motion 

‘can be made with reference to the Bill,+ 
We have seen before that the Governor-General may, 
where a Bill has been passed by both Houses, 
Reconsider- return the Bill for reconsideration by either 
ne House. Whena Bill is sent back for reconsi- 
deration, the point. or points referred for 
reconsideration must be put before each House and must 
be discussed and voted on in the same way as amendments 
to a Bill, or in such other way as the President may 
consider most convenient.® 

It has been stated before that, except as otherwise ® 
provided by the Act, a Bill is not considered to have been 
passed by the Indian Legislature unless it has been agreed 


1 Legislative Assembly Standing Order 49 and Connell oe State 
Standing Order 48. 

Sel bed. 

3 lord. 

Sula De sO 2O0sAnC A. 2d ae. 

5 Jéid., 53 and z67d., 52. ; 

© For instance, a Bill may become an Act on ‘certification’ by 
the Governor-General if it has been assented to only by one Chamber, 
or even if it has been assented to by neither Chamber. 
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to by ‘both Houses either without amendment or with such 

amendments only as may be agreed to by both 
oS acile Houses. When a Bill has been passed by the 
legislation originating House, it is sent up to the other 
secre House to pass through its several stages there. 

These stages practically correspond to those 
in the originating House. But there is one thing to be 
noted here. If the Bill has already been referred to a 
Select ‘Committee of the originating House or to a Joint 
Committee of both Houses, it cannot be again committed 
to a Select Committee in the other House.! Nor is there 
any provision for further circulation of the Bill at this 
stage. If the Bill is passed by the other House without 
amendment, a message is sent to the originating House to 
the effect that the other House has agreed to the Bill 
without any amendment.” If, however, the Bill is amended 
py the other House, it is sent back with a message 
requesting the concurrence of the originating House in the — 
“amendments. The originating House may refuse to take 
them into consideration, or may move further amendments 
to their subject-matter, or may agree to them. But no 
' further amendment can be moved to the Bill at this stage, 
unless it is consequential on, or an alternative to, an 
amendment made by the other House. 

If, however, the originating House disagrees with the 
amendments made by the other House or with any of 
them, the Bill is sent to that House with a message 
intimating its disagreement.* Or, if it agrees to the 
amendments or any of them with further amendments, or 
if it proposes further amendments in the place of the 
amendments made by the other House, the Bill as further 
amended is-sent to the other House with a message to that 
effect. The other House may either agree to the Bill as 


1 Indian Legislative Rule 29. obra =, Sli 
9 Jbid., 36. * Jbid. 


+ 
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originally passed by the originating House or as further 
amended by it, as the case may be, or may send it back 
with a message that it insists on its own amendments.! 
If the Bill is sent back with the message that the other 
House insists on its amendments which the originating 
House is unable to accept, the latter may either allow the 
Bill to lapse or may report the fact of disagreement to the 
Governor-General ? who may, * under Section 67 (3) of the 
Act, refer the matter for decision to a joint sitting of both 
Houses convened by him. The President of the Council 
of State will preside at a joint sitting and the procedure of 
the Council will, so far as possible, be followed. The 
members present at a joint sitting will deliberate and vote 
upon the Bill as last proposed by the originating House and 
upon the amendments, if any, which have been made 
therein by one House and rejected by the other. If any 
such amendments are affirmed by a majority of the total 
members of the two Houses present at such sitting, they 
will be deemed to have been carried; and if the Bill with 
the amendments, if any, is affirmed by a similar majority, it 
will be taken to have been duly passed by both Houses. 

Besides the provision for a joint sitting of both Houses, 
there is another provision for bringing about agreement 
between the two Houses in case of difference of opinion 
between them on any matter. _ 

If both Houses agree to a meeting of. members for the 
Conference purpose of discussing a difference of opinion 
ioe which has arisen between them, a conference * 
difference | will be held. At such a conference each Chamber 
Gal ns will be represented by an equal number of 
Houses. members. The conference will determine its 
own procedure. The time and place of the conference will 


1 Indian Legislative Rule 36. 2 Ibid., 36. 
3 If the two Houses fail to come to an agreement with regard to 
the Bill within six months of its passage by the originating House. 
* Indian Legislative Rule 40. 
13 
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be appointed by the President of the Council. Mes- 
sages between one House and the other are conveyed by. 
the Secretary of the one House to the Secretary of the 
other.? 

After a Bill has been duly passed by the Indian Legis- 
lature, it is submitted to the Governor-General to go 
through its final stage. It cannot have the force and effect 
of law until it has received, as required by the Act, the 
assent of the Governor-General or of His Majesty in 
Council, as the case may be. As we have discussed this 
matter in a previous chapter,” we need not repeat it here 
now. — 

In a preceding chapter? we have stated the law 
relating to the granting of supplies for the use of the 
Government of India and, in that connection, discussed 
the nature of the control which the Indian Legislature 
exercises over the expenditure of public money by the 
Government. We shall now proceed to describe how the 
supplies are actually voted. ‘ 

The estimates of the probable receipts and expenditures 

of the Governor-General in Council during the 
How ensuing financial year (April to March) are 
Stel are prepared in the cold weather of each year. It 

may be remembered that these estimates are 
every year presented to each House of the Indian Legisla- 
ture in the form of a statement (known as the ‘ Budget’) 
on such day or days as the Governor-General may appoint. 
There cannot be any discussion of the Budget on the day 
on which it is presented to either House. As has been 
pointed out above, though, by a modification of a Standing 
Order, authority has been given to the Council of State 
to discuss the Budget, the Council has no power under 


1 Indian Legislative Rule 41. 
2 See Chapter XIII ante. 
° See 267d 
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the Act to vote money. The Assembly deals with the 
Budget in two stages, namely, (a) a general discussion ; 
and (6) the voting of demands for grants.t_ On a day to 
be fixed by the Governor-General subsequent to the day of 
presentation of the Budget and for such time as he allots 
for this purpose, the Assembly discusses the Budget as 
a whole or any question of principle involved therein.? 
But no motion is in order at this stage, nor can the Budget 
be submitted to the vote of the Assembly. * The Finance 
Member has a general right of reply at the end of the 
discussion. The President may prescribe a time-limit for 
speeches. * 

The next stage is the voting of grants. A separate 
demand is ordinarily made in respect of the grant proposed 
for each department of the Government. But the Finance 
Member may include in one demand grants for two or more 
departments, or make a demand in respect of expenditures 
which cannot be brought under particular departments. > 
Each demand contains, first, an estimate of the total grant 
proposed, and then a statement of the detailed expenditure 
ander each grant, divided into items. ® : 

Not more than fifteen days may be allotted by the 
Governor-General for the discussion of the demands for 
grants. 7 Of the days so allotted, not more than two days 
can be devoted to the discussion of any one demand. As 
soon as the maximum limit of time is reached, the President 
forthwith puts every question necessary to dispose of the 
demand under discussion. At5S p.m. on-the last day of 
the days allotted, the President must put every question 
mecessary to dispose of all the outstanding matters in 
connection with the demands for grants. 


1 Indian Legislative Rule 45. ? [oid., 46, 


3 Ibid. * Jbid, 
5 I6id., 44. 101d: 


2 [bid.. 47. 8 Ibid. 
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It may be remembered that a motion for appropria- 
tion can be made only on the. recommendation of the 
Governor-General communicated to the Assembly. When 
such a motion is made, amendments may be moved 
to omit or reduce ‘any grant, but not to increase or 
alter the destination of a grant.2 When there are several. 
motions relating to the same demand, they are discussed 
in the order in which the heads to which they relate appear 
in the Budget.? Notice of a motion to omit or reduce any 
grant must be given two days before the day appointed for 
the discussion of the grant.* 

Motions for the reduction or omission of grants are made. 
not merely for the purpose of securing economy in 
administration; they are very often moved with the object. 
of criticizing executive acts of the Government or its policy 
in respect of certain matters. Sometimes a motion for 
reduction is brought forward ‘by way of censure upon the 
Government. 

If, during any financial year, money has been spent on 
any service, for which the vote of the Assembly 
is necessary, in excess of the amount voted for 
that service and for that year, a demand for the 
excess must be submitted to the Assembly by the Finance. 
Member, and must be dealt with by the Assembly in the 
same way as if it were a demand for a grant.® 

A supplementary estimate® must be presented either 
when the amount voted in respect of a grant is. 
found to be insufficient for the current financial 
year, or when a need arises during the year for 
expenditure, for which the vote of the Assembly is. 


Excess 
grants. 


Supplemen- 
tary grants. 


1Indian Legislative Rule 48. 

2 Lbid. 

2 LORER 

* Legislative Assembly Standing Order 72, 
> Indian Legislative Rule 49. 

8 Jbid., 50. 
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necessary, upon some new service not contemplated in the 
Budget for the year. And under a recently announced 
notification! of the Government of India, an estimate may 
also be presented for an additional or supplementary grant 
in respect of any demand to which the Assembly has 
previously refused its assent, or the amount of which it has 
reduced. Supplementary or additional estimates are dealt 
with by the Assembly in the same way as if they were _ 
demands for grants. 

If the Governor-General in Council restores, under 
Section 67A (7)? of the Act, any grant which has been 
refused or reduced by the Assembly, or if the Governor- 
General authorizes, in case of emergency, any expenditure 
under Section 67A (8)? of the Act, the Finance Member is 
required to place, as soon as possible, on the table of the 
Assembly a statement showing the action taken by the 
Governor-General in Council or the Governor-General, as 
the case may be; but no motion isin order in regard to 
that action, nor can the statement be discussed.* 

We have previously stated the composition of the Com- 
mittee on Public Accounts, which is constituted to deal 
with the audit and appropriation accounts of the Governor- 
) ~ General in Council and such other matters as the 
tLe Finance Department may refer to it. In exami- 
on Public ning those accounts the Committee must satisfy 
Accounts. —_ itself that the money vofed by the Assembly has 
- been spent within the scope of the demand gvanted by the 


1 Notification No. F-76-1/24A, Legislative Department; vide 7hé 
Gazette of India (Extra.), July 21, 1924. 

In view of the power of restoration of grants which the Governor- 
General in Council possesses under Section 67A (7) of the Act, this 
new Rule relating to supplementary grants has no meaning so far 
vas those demands are concerned which are essential to the discharge 
of his responsibilities. It is probably meant for those demands 
which are not so essential and which have been refused or reduced 
by the Assembly. See pp. 203-7 in this connection. 

2 See Chapter XIII ante. ° See 767d. 

* Legislative Assembly Standing Order 73. 
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Assembly. Besides, the Committee must bring to the 
notice of the Assembly— 

(1) every reappropriation from one grant to another 
grant; 

(2) every reappropriation within a grant which is not 
authorized by rules prescribed by the Finance Department ;. 
and . 
(3) any expenditure which the Finance Department 
has -requested should be brought to the notice of the 
Assembly.? 

The scrutiny made by this Committee is a very valuable 
safeguard against any irregularity or laxity in the adminis- 
tration of the finances of the Government. - 

The last thing that we should like to touch on in connec- 

tion with the conduct of business in the Indian 
vOnUNC Legislature is the subject of communications 
between the between the Governor-General and either House 
Governor- of the Legislature. The Governor-General 
General and ; 5 : 
either communicates with ‘either House by a speech 
Chamber of from the throne where he has required its 
the Indian ; 
Legislature. - Members to attend,” or by a written message 
: delivered to the President of the House by a 
Member of the Government and read to the House by 
the President, or informally through a Member of the 
Government. 

On the other hand, communications from each House to: 
the Governor-General are made by (1) a formal address. 
after a motion made and carried in the House and (2) 
through the President.? 


1JIndian Legislative Rule 52. Only the accounts of the voted 
expenditure of the Government of India are brought to the scrutiny 
of the Committee. 

2 Sections 63A (3) and 63B (3) of the Act. 

SLs AOSs-O; FF and Coe ak aie 


CHAPTER XVII 


PROCEDURE IN A GOVERNOR’S LEGISLATIVE 
COUNCIL 


Provincial Legislative Rules identical in respect of many matters 
with the Indian Legislative Rules—Sitting of a provincial Legis- 
lative Council—Prorogation—Language of the Council—Quorum— 
How supplies are granted—Voting of grants—Excess grants— 
Supplementary grants—New :Sub-rule relating to Supplementary 
Budget—Comparison with the English practice—Possible harmful 
consequences of the new Sub-rule—Committee on,Public Accounts 
and its duties—Provincial Legislative procedure—A_ brief statement 
of the procedure for legislation in a Governor’s Legislative Council 
—Procedure for legislation in the Bengal Legislative Council. 


As the Rules for regulating the conduct of business in a 
Governor’s Legislative Council are, except in 


Reade respect of a few subjects like legislation or the 
Rules granting of supplies, essentially identical 
acesren mutatis mutandis with the Rules of the Indian 
of many Legislature, they need not be repeated here. If 
erelaiies any reader is interested to know how, and 
Indian — under what conditions, questions may be asked, 
Aiea or a resolution or motion for adjournment for 


the purpose of discussing a definite matter of 
urgent public importance or the closure may be moved, or 
how business is arranged, time is allotted for non-official 
business, and points of order are decided in a local legis- 
lature, he has only to refer to the procedure in either 
Chamber of the Indian Legislature relating to the identical 
matters as described in Chapter XV. We propose to dis- 
cuss in this chapter, mainly, how laws are passed by a 
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Governor’s Legislative Council and how money is voted 
by it for the use of the local Government. Even in 
respect of these matters, the difference in procedure 
between the Indian Legislature and a local legislature is, 
as we shall see, very slight, and whatever difference there 
exists, it is due to either the unicameral form of the latter 
or to the division of the provincial subjects into Transferred 
and Reserved. . 
The Governor of a province appoints the time and 
- place for holding a session of his Legis- 
Siig eee lative Council.1 He can also prorogue the 
provincia! 
Legislative Council by notification or otherwise. <A 
souacil prorogation terminates a session of the Coun- 
cil and its effects on the unfinished business of the 
Council are the same as those in the case 
of a prorogation of either House of the Indian 
Legislature. 
The business of a provincial Legislative Council is 
transacted in English, but any member who is not — 
ree A ‘ fluent in English’ may address the Council in 
any recognized vernacular of the province, 
provided that the President may ask a member to speak in 
any language in which he is known to be proficient. ? 
‘The minimum number of members required to constitute 
a quorum in the case of each of the Legislative © 
Councils mentioned below is as follows * :— 
Madras, 30; Bengal, Bombay, the United Provinces and 
Bihar and Orissa, 25; the Punjab, 15; the Central Pro- 
vinces, 20; and Assam, 12. 
The estimates of the annual expenditure and revenue of 
a Governor’s province are submitted in the form of a 


Prorogation. 


Quorum. 


* Section 72B (2). 

? Provincial Legislative Rule 14.--Vide The, Gazette of India 
(Extra.), September 27, 1920. 

° See the Provincial Legislative Rule 13, relating to the relevant 
provinces. 
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statement to the local Legislative Council on such day as 


Sunt is appointed by the Governor for the purpose.} 
Provincial . 


Budget : This statement is referred to as the provincial 
on io Budget. The estimates are prepared beforehand 
Supplies 


are granted. DY the Finance Department of the province and 

are based on the materials supplied to it by 
the spending departments of the local Government. No 
discussion of the Budget is allowed on the day of its 
‘presentation. 

A separate demand is to be ordinarily made in respect 
of the grant proposed for each department of the Govern- 
ment.* But it is open to the Finance Member to include 
in one demand proposals for appropriation for two or more 
departments, or to make a demand in respect of expendi- 
ture, such as Finance Relief and Insurance and Interest, 
which cannot easily be brought under particular depart- 
ments.? As far as possible, demands relating to the 
Reserved and Transferred subjects are to be kept distinct. 
Each demand must contain, first, a statement of the total 
grant proposed, and then a statement of the detailed 
estimate under each grant, divided into items.* Subject 
to these rules, the Finance Member presents the Budget 
in such a form as he considers most fitted for its con- 
sideration by the Council.° Pe 

The Council then deals with the Budget in two stages, 
namely, (i) a general discussion; and (ii) the voting of 
demands for grants.© On a day appointed by the Governor 
subsequent to the day of presentation of the Budget and 
for such time as is allotted by him, the Council discusses 
the Budget as a whole or any question of principle 
involved therein; but no motion can be moved at this 
stage, nor can the Budget be submitted to the vote of the 


1 Provincial Legislative Rule 25. 2 Jbid., 26. 
3 Tbid. * Tbid. 
5 Toid. : . Tid. }27% 
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Council. The Finance Member has a general right of 
reply 2 at the end of the discussion. The President may, 
if he thinks fit, prescribe a time-limit for speeches. 

Not more than twelve days are allotted by the Governor 
for the discussion of the demands for grants. Of the days 
so allotted, not more than two days are allowed by him for 
the discussion of any one demand. As soon as the 
maximum limit of time for discussion is reached, the 
President forthwith puts every question to dispose of the 
demand under discussion. On the last day at five o'clock 
the President. must put every question necessary to dispose 
of all the outstanding matters in connection with the 
demands for grants.3 | 

As has been seen before, no motion for appropriation 
can be made except on the recommendation of the Governor 
communicated to the Council.4 When a demand for a 
grant is made, motions may be moved to omit or reduce > 
the grant or any item in the grant, but not to increase it or 
alter its destination.® When there are several motions 
relating to the same demand, they are discussed in the 
order in which the heads to which they relate appear in the 
Budget. 7 No motion can be made for the reduction of a 


1 Provincial Legislative Rule 28. 

2“ The procedure (in Bengal) is for non-official members to speak 
first and then for the various official members to reply to the debate 
so far as their departments are affected. When once the official 
members have commenced their replies, no further speeches by non- 
official members are permitted.’—7he Bengal Legislative Council 
Manual, 1924, p. 264. 

° Provincial Legislative Rule 29. * 161d 30%, 

> The procedure in Bengal is as follows :— 

‘A motion to reduce a demand, to be in order, must specify a. 
definite sum for reduction.’ 
‘The proper form is as follows :— 
‘That the demand of Rs. 10,000 in respect of-. . . be reduced. 
by the sum of Rs. 4,000.’ 

It is out of order to move ‘ That the demand of Rs. 10,000 be 
reduced to Rs. 6,000 ’’.—7he Bengal Legislative Council Manual, 1924, 
Dp. 265; 

© Provincial Legislative Rule 30. : 7 Tbid. 
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-grant as a whole until all motions for the omission or 
reduction of definite items within the grant have been 
discussed. ?_ 
If, during any financial year, money has been spent on a 
service, for which the vote of. the Council is 
sour necessary, beyond the amount granted to that 
service for that year, a demand for the excess is. 
- to be presented to the Council by the Finance Member, ? and 
is to be dealt with by the Council in the same way as a demand 
for a grant.? The Council ought not to be very generous 
in its attitude towards demands for excess grants; 
otherwise, an encouragement will be given to departmental 
extravagance. Its attitude towards departmental extravag- 
ance should be the same as that of the English House of 
Commons. In order to place on record a permanent 
disapproval of departmental ‘ excesses’, says Sir Erskine 
May,* ‘the Commons resolved, 30th March, 1849, that 
‘“‘whena-certain amount of expenditure fora particular service 
has been determined upon by Parliament, it is the bounden 
duty of the department which has that service under its 
charge and control, to take care that the expenditure does 
not exceed the amount placed at its disposal for that. 
purpose.’’’ 
Rule 32 of the provincial Legislative Councils Rules. 
originally laid down :— | 
Supplement- . 
ary or (1) ‘An estimate shall be presented to (a 
additional! Governor’s Legislative) Council for a supple-- 
es mentary or additional grant when— 
(a) the amount voted in the Budget of a grant is. 
found to be insufficient for the purposes of the. 
ecurrent year, or 


1 Provincial Legislative Rule 30. 

21 bids, 731. 

161d : 

* Parliamentary Practice, p. 453 (twelfth edition). 
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(5) a need arises during the current year for expendi- 
ture, for which the vote of the Council is 
necessary, upon some new. service not 
contemplated in the Budget for that year. 

(2) ‘Supplementary or additional estimates shall be 
dealt with in the same way by the Council as if they were 
demands for grants.’ 

This original Rule relating to onic estimates 


me has been amended:! after Sub-rule (1) above, 
ew 


Babirdis the following Sub-rule has. been inserted, 
relating to namely :— 
Se Bae (2) ‘An estimate may be presented to the 


Council for an additional or supplementary 
‘grant in respect of any demand to which the Council has 
previously refused its assent, or the amount of which the 
Council has reduced either by a reduction of the whole 
grant or by the omission or reduction of any of the items 
of expenditure of which the grant is composed.’ 
Sub-rule (2) has accordingly been renumbered (3). 
The original Rule was based on the practice of the 


British Parliament relating to supplementary 
‘Comparison 


sith the grants. In England ‘a supplementary estimate 
English may be presented’ according to Sir Erskine 
practice. 


May,” ‘either,for a further grant to a service 
-already sanctioned by Parliament, in addition to the sum 
already demanded for the current financial year, or for a 
grant caused by a fresh occasion for expenditure that has 
arisen since the presentation of the sessional estimates, 
such as expenditure newly imposed upon the executive 
~Government by statute, or to meet the cost created by an 
unexpected emergency, such as an immediate addition to 
-an existing service, or the purchase of land, or of a work of 


* See The Gazette of India (Extra.), July 21, 1924. 
2 Parliamentary Practice, p. 452. 
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art. Another distinguished writer! on the procedure of 
the House of Commons says that a supplementary grant is. 
required when an estimate already granted for some service 
or for some special purposes is found to be inadequate, or 
where a sum has been granted and is found to be too small 
for the object in view; or again, where some unforeseen 
call for expenditure arises during the course of the session.. 
The last contingency is most commonly caused by military 
expeditions, naval mobilization and like events; in short,. 
by the demands of foreign policy. 

It is evident from these quotations that, according to the 
English practice, if the demand for a grant is. 


Possible 

harmful refused at the time of the consideration of the. 

giiknces of @nnual estimates, no supplementary estimate is 

cated presented in respect of the same demand during 
ub-rule. 


the current financial year. But the amendment,? 
which has been made by way of addition to the original 


1 Joseph Redlich, The Procedure of the House of Commons, vol. iii, 
131. 
e: We may also note the following views :— 

‘With the utmost effort at accuracy in the estimates they will 
always prove to be insufficient in some branch of the service, or an 
unexpected need for expenditure will arise; and to provide funds 
in such cases supplementary estimates must be presented and voted 
before the close of the financial year’.—Lowell, Zhe Government of 
fingland, vol. i, p. 285. 

A supplementary estimate ‘is needed either when the amount 
granted in accordance with the original estimate for a service is 
found to be insufficient for it, or when a need arises for expenditure- 
on some new service not contemplated in the original estimates ’.— 
The System of National Finance by Mr. Hilton Young, p. 87. 

2 The amendment was obviously made in order to meet the situ- 
ation created by the injunction granted by Mr. Justice C. C. Ghosh 
of the Calcutta High Court, restraining the President of the Bengal 
Legislative Council from allowing a certain motion, being item 
No. 6in the printed list of business, in the Council at its session 
which was to have commenced:-at 3 p.m. on July 7, 1924. Thesaid 
item No. 6 ran as follows:—‘ Supplementary demand for grant 22— 
General Administration (Transferred). The Hon’ble Mr. J. Donald 
to move that asum of Rs 1,71,000 be granted for expenditure under 
the head 22—General Administration (Transferred) on account of. 
the salaries of the Ministers.’ The injunction was prayed for in 


Z 
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Rule, is a departure in principle from the English practice 
as stated above. It empowers a local Government to 
present a supplementary estimate in respect of a demand, 
assent to which has previously been refused by the local 
Legislative Council. Besides, it enables a local Government 
to bring forward, by exercising the power of prorogation, 
as many times as it likes during the same financial year, 
the same motions for appropriation which have been 
previously rejected by the local Council. The underlying 
principle of the amendment, therefore, is a negation of the 


* 


connection with the suit brought by Messrs. Kumar Sankar Roy 
‘Chaudhury and Kiron Sankar Roy Chaudhury against the Hon’ble 
Mr. H. E. A. Cotton, President of the Bengal Legislative Council 
and the two Bengal Ministers. It may be stated here that the 
demand for a grant forthe Ministers’ salaries was rejected on March 
24, 1924, by a majority of one at the time of the consideration of the 
annual estimates, 

In reply toa question of Dr. Dwaraka Nath Mitter, the Home 
Secretary to the Government of India stated, in the Council of State, 
the following among other things on September 3, 1924:— ‘ The 
“Government of India-and the Secretary of State agreed in thinking 
that the Rule (i.e. Rule 32 of the Bengal Legislative Council) refer- 
red to did not in fact preclude such a motion as was proposed to be 
moved by the Government of Bengal. In view, however, of the 
opinion expressed by the learned Judge of the Calcutta High Court 
and of the fact that the Government of India understood that a 
similar motion was proposed to be moved in the Bombay Legislative 
Council which was due to meet on July 21, 1924, the Government of 
India considered that it was desirable zzter alia to amend the Rule. 
They accordingly made necessary recommendations in regard to 
{ndian Legislative Rules and the Legislative Council Rutes of each 
province. Their recommendations were sanctioned by the Secretary 
of State in Council and the amendments to remove all doubts as to 
the meaning of the Rules were made on July 19 and published on 
July.21;" 

‘I would merely add that Mr. Justice Ghosh, in directing the 
issue of injunction, concluded his order by expressing the opinion 
that the Rules required revision in the light of the events in the case 
before him. The Reforms Enquiry Committee was not sitting at 
the time and the proposals for the amendment and the reasons there- 
for were accordingly not laid before that Committee. The Govern- 
ment of India do not know whether the Law Officers of the Crown 
were consulted in England at the time. They did not themselves 
consult the Advocate- Cenea of Bengal.’—Zhe Statesman, Sep- 
tember 5, 1924, 
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principle of supplementary estimates as illustrated by the 
English system. ‘Public control of public expenditures,’ 
says Mr. Hilton Young,! ‘depends for its efficiency in 
large measure on the financial scheme for the year being 
presented to the House (of Commons) and considered and 
approved, once and for all and asa whole. To allow the 
scheme, once approved, to be treated as something still 
fluid and liable to extensive modifications must infinitely 
-weaken effective control, and Supplementary Estimates are 
the most harmful way of doing so. To make anything but 
the most restricted use of them must deprive the whole 
system of Supply of its meaning and utility.” The amend- 
ment, it may be argued, is not of much constitutional 
importance so far as the demands for grants relating to the 
Reserved subjects are concerned, as those demands, if 
refused, may be restored,” if the Governor of the province 
concerned certifies that the expenditures provided for by 
them are essential to the discharge of his responsibility for 
those subjects. But it is undoubtedly of great political 
significance so far as the demands for grants for the 
Transferred subjects are concerned. The enforcement of 
the amendment in connection with refused demands for 
grants relating to those subjects is bound to produce 
consequences subversive of the principle of ministerial 
responsibility which has been introduced into our constitu- 
tion so far as the administration of the Transferred 
departments is concerned. ‘That is to say, the responsive- 
ness of the Ministers to the declared. wishes of the 
Legislative Council will diminish, if not altogether dis- 
appear, and the control of the Legislative Council over 


1 The System of National Finance, p. 89. 

2It is true, however, that the amendment will enable a local 
Government to resubmit a refused demand relating to a Reserved 
subject, which cannot be reasonably certified’ by the Governor as 
“ essential’ to the discharge of his responsibility for the subject. 


208 THE INDIAN CONSTITUTION 


them will be correspondingly weakened. Another harmful 
consequence that is very likely to follow the enforcement 
of the additional Sub-rule! under consideration, is that 
occasions of friction between the legislature and the 
executive Government will multiply, engendering bitter- 
ness between them. Nor can we ignore here the effect of 
this Sub-rule upon the members of a provincial Legislative 
Council. It is very likely to make many of them less con- 
scientious in their attitude towards demands for the Trans-. 
ferred subjects. Their votes in respect of those demands 
would not always be given under that heavy sense of 
responsibility which would otherwise attach to their votes 
if they had in their minds, when voting, that their decision, 
so far as those demands were concerned, was final and 
might bring about the resignation of the Ministers concern- 
ed. Thus the additional ee rule is open to objection on 

various grounds. 
As soon after the commencement of each financial year 
as possible, a Committee on Public Accounts * 


miele is constituted to deal with the audit and appropri- 
Accounts ation accounts of each province and such other 
ss matters as the Finance Department of the local 


Government may refer to it. The number of 
the members of the Committee is asthe Governor directs. 
Of the members constituting the Committee not less than 
two-thirds are elected by the non-official members of the 
local Legislative Council and the rest are nominated by the 
Governor. The Finance Member of the local Government 
is the Chairman of the Committee, and, in the case of an 
equality of votes on any matter, has a second or casting vote. 

In examining the audit and appropriation accounts of the 
province, the Committee must satisfy itself that the money 
voted by the Council has been spent within the scope of the 


* i.e. the new Sub-rule mentioned before. 
2 Provincial Legislative Rule 33. 
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demand granted by the Council.t Besides, it must bring: 
to the notice of the Council 7— 

. (1) every case of reappropriation from one grant to 
another ; 

(2) every reappropriation within a grant which is not 
made in accordance with the Rules regulating the functions 
of the Finance Department or which has the effect of 
increasing the expenditure on an item -beyond the amount 
granted by the Council; and. 

(3) any expenditure which the Finance Denuranent 
has desired should be brought to the'notice of the Council. 

The procedure for legislation is not uniform in the 

provincial Legislative Councils, as the Standing 
fesnnive - Orders relating thereto vary in different provin- 
procedure. ces. It is not therefore possible for us to 

describe in this volume how laws are made. by 
each provincial legislature. What we propose to do, 
however, is (i) to state the procedure of provincial 
legislation in a general way without going into details and 
(li) to describe, more or less by way of illustration, how 
Bills are passed by the Bengal Legislative Council, as no 
province presents an exactly typical case. 

Any member, other than a Member of the Government, 
SORHE desiring to move for leave to introduce a Bill is 
statement of Tequired to give notice of his intention and 
porsaane must submit, together with the notice, a copy 
legislation Of the Bill and a full statement of its objects 
Ree het and reasons.3? If the Bill is one which 
lative fe requires, under the Government of India Act, 
Council. previous sanction for its introduction, a copy 
of such sanction must be annexed to the notice. The 


1 The Provincial Legislative Rule 34. Thus only the accounts of 
the voted expenditure of the Government are brought to the scrutiny 
of the Committee. 

2 [bid. 3The Provincial Legislative Rule 19. 


14 
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period of notice of a motion for leave to bring in a Bill is 
as follows 1 :— 

(1) fifteen days, if the Bili relates to a Transferred 
subject ; 

(2) one month or, if the Governor so directs, a further 
period not exceeding two months in all, if the Bill relates 
to a Reserved subject. | 

If, however, the. Governor of a province orders the 
publication of a Bill (together with a statement of its 
objects and reasons) in the local Gazette, it is not necessary 
+o move for leave to introduce the Bill ;* nor is it necessary 
in that case to publish the Bill again, if itis afterwards 
introduced. 

As soon as possible after a Bill has been introduced into 
a provincial Legislative Council, it must, unless it has 
already been published, be published in the local Gazette. 

After a Bill has passed through its introductory stage, it 
is generally referred to a Select Committee. When this 
Committee submits its final report, the Bill, as reported by 
the Committee, is taken into consideration, unless it is 
recommitted. Amendments may be moved to the Bill at 
this stage. After the amendments have been disposed of, 
the Bill as amended, or as it emerged from the Select 
Committee, or in its original form, is passed by the 
Council. = 

As has been seen before, the Bill cannot have the force 
and effect of law until it has received the assent of the 
Governor of the province concerned as well as of the 
Governor-General. 

If the Governor of a province certifies that a Bill or any 
clause of a Bill or any amendment toa Bill affects the 
safety or tranquillity of the province or any part thereof, 


1 The Provincial Legislative Rule 19. 
2 Ibid., 18. 
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and directs that no proceedings, or no further proceedings, 
are to be taken thereon, all notices of motions relating to 
the subject-matter of the certificate must lapse, and if any 
such motion has not already been set down on the list of 
business, it cannot be so set down after the direction. ' 

When a Bill is introduced in the Bengal Legislative 
Procedure COUncil, or on some subsequent occasion, a 
for legisla- motion is made by the member in charge either 
Ree ne (i) for the consideration of the Bill by the 
Legislative Council at once or at some future time, or 
Song: (ii) for its reference to a Select Committee, or 
(iii) for its circulation for the purpose of eliciting public 
opinion thereon.* The principle of the Bill and its general 
provisions may be discussed at this stage; but no discussion 
of its details further than is necessary to explain its 
- principle is in order.* Nor can any amendments be moved 
to the Bill at this stage. But if the member in charge 
moves for the consideration of his Bill, any member may 
move an amendment for its reference to a Select Committee 
or for its circulation. If, on the other hand, he moves 
for the reference of his Bill to a Select Committee, an 
amendment may be moved for its circulation for the purpose 
of eliciting public opinion thereon. Where a Bill has been 
so circulated and opinions have been received thereon 
within the appointed time, the member in charge, if he 
wants to-proceed with his Bill, must move for its reference 
to a Select Committee unless the President allows, in the 
exercise of his special power, a motion to be made that the 
Bill be taken into consideration. 

The Member of the Government to whose department 
the Bill relates and the member who introduced the Bill 


1 The Provincial Legislative Rule 21. 

2 Bengal Legislative Council Standing Order 43. 
3 [bid., 44. 

4 Tbid. 
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must be members.of every Select Committee. The other 

members of the Committee are named in the 
Composition motion proposing the appointment of the Com- 
alanine mittee.1 The Member of the Government to 

whose department the Biil relates is ordinarily the 
Chairman of the Committee. The Chairman has a second or 
casting vote in the case of an equality of votes. The Com: 
mittee may hear expert evidence and the representatives © 
of special interests affected by the measure before it. 
Any person residing within the jurisdiction of the Govern- 
ment of Bengal, whose evidence is, in the judgment of the 
Committee, material with reference to any Billthen under 
its consideration, may be compelled, under the Bengal 
Legislative Council (Witnesses) Act, 1866, to appear as a 
witness before the Committee and, further, to produce 
before it all such books, deeds and writings as are likely to — 
be necessary for obtaining information regarding the matter 
under consideration. 

When a Bill has been referred to a Select Committee, 
the Committee must submit a report thereon. The report 
may be either preliminary or final. Any member of the 
‘Committee may record a minute of dissent if he so desires. 
After the presentation of the final report, the member in 
charge may move for the consideration of the Bill as 
reported by the Select Committee or for its recommittal.? 
If he moves for its consideration, any member may move 
an amendment for its recommittal. 

When the motion that the Bill be taken into oneiderations 
has been accepted by the Council, amendments may be 
moved to the Bill. The amendments are ordinarily consi- 
dered in the order of the clauses to which they respectively 
relate. If, however, no amendment is made when the 


1 Bengal Legislative Council Standing Order 40. 
2 Tbid., 47. ° Loid., 48. 
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motion for taking the Bill into. consideration. has been 
adopted, the Bill may be passed at once. If, on the other 
hand, an amendment is made, any member may object to the 


passing of the Bill at the same meeting. If such objection 


prevails, the Biil is passed at a future eeuae either’ with 
or without amendment. 

When the Bill as passed by the Council has been signed 
by the President, it is submitted to the Governor for his 
assent, and, if assented to by him, it is submitted to the 


Government .of India for the assent! of the Governor- 


General. If the Governor-General assents to it, it becomes 
an Act. 

If the Governor refurns the Bill as passed by the Council 
for its reconsideration, the point. or points referred for 
reconsideration are put before the Council by the President, 
and are discussed and voted upon in the same’ manner as 
amendments to a Bill. | 

The member in charge of a Bill may withdraw it at any 
stage with the permission of the Council. 


1 See pp. 159- 60 ante. 
* Bengal Legislative Council ae Order o5s* 
8 LOLA 330. 
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THE ‘HOMB’ GOVERNMENT 


The Home administration of Indian affairs before 1858—Changes 
introduced by the Act’ of 1858—The Secretary of State for India— 
The Council of India—Functions of the Council—Procedure at 
meetings of the Council—Correspondence between the Secretary of 
State and India—Information to Parliament as to orders for com. 
mencing hostilities—Utility of the Council of India—-The Crewe 
Committee on the Council—Prof. Keith’s views about the Council— 
Late Mr. B. N. Basu’s views about the Council—The Joint Select 
Committee and the Council—The Council, an anachronism—The 
India Office and its organization—Audit of Indian accounts in the 
United Kingdom—High Commissioner for India—His appointment— 
His duties—Cost of the Home administration: original arrange- 
ment—The Joint Report on the question of cost—The Crewe 
Committee’s views on the same—The present arrangement—lIts. 
defect. 


Down to 1784 the affairs of the East India Company 
The Home Were managed in England by the Court of 
administra- Directors and the General Court of Proprietors. 
ae of the Company. The East India Company 
affairs Act, 1784, better known as Pitt’s Act of 1784, 
RUSE Rs, established what might be regarded as the dual 
system of government which lasted till the year 1858. It 
created a Board of six Commissioners for the affairs of 
India, popularly known as the Board of Control, ‘ with full 
power and authority to direct all operations and concerns. 
relating to the civil and military government and revenues. 
of India.’! The Board was to consist of one of the 
Secretaries of State for the time being, the Chancellor of 


1/mpertal Gazetteer of India, vol. iv, p. 34. 
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the Exchequer and four other Privy Councillors. The 
members of the Board were to have ‘access to all papers. 
and muniments’ of the Company and to_be ‘furnished 
with such extracts or copies thereof’ as they might 
require. The Directors were required to pay due obedi- 
ence to, and to be bound by, such orders and directions as 
they would receive from the Board, touching the civil and 
military government and revenues of the British territorial 
possessions in the East Indies.2. The system of Govern- 
ment created by this Act is thus described by the Com- 
mittee on the Home Administration of Indian Affairs 3 :— 
‘The executive management of the Company’s affairs was 
in the hands of a Court of Directors, who were placed in 
direct and permanent subordination to a body representing 
the British Government and known as the Board of Control. 
The functions of the Board were in practice exercised by 
-the President, who occupied in the Government a position 
corresponding to some extent to that of a modern Secretary 
of State tor India. The Board of Contro] were empowered 
‘to superintendent, direct and control all acts, operations, 
and concerns which in anywise relate to the civil or 
military government or revenues of the British territorial 
possessions in the East Indies.” Subject to the superinten- 
dence of the Board of Control, the Directors conducted the 
correspondence with the Company’s officers in India, and 
exercised the rights of patronage in regard to appoint- 
ments.’ According to Sir George Chesney, the President 
of the Board of Control was always a member of the 
Cabinet.* 


1 The East India Company Act, 1784, Section 11. 

2 Tbid. 

° Vide para. 8 of the Report of the Committee.—‘ The Com- 
mittee was appointed to enquire into the organization of the India 
Office and the relations between the Secretary of State in Council 
and the Government of India’. Para. 1 of the Report. 

‘4 Indian Polity, p. 360. 


216 THE INDIAN CONSTITUTION 


The Government of India Act, 1858, abolished the dual 
; system of Government prevailing from the year 
hae de 1784, .by transferring the administration of 
by the Act India from’ the: Company to the Crown and, 
uh ceks among other things, authorized the appointment 
of an additional Secretary of Staté who was empowered to 
exercise, except where otherwise provided, the powers 
formerly exercised by the Court of Directors, the Court of 
Proprietors, or by the Board of Control in relation to the 
government and revenues of India.+ Besides, it created a 
Council to assist the Secretary of State in the performance 
of his duties... This Council was formally styled ‘the 
Council of India.’ Thus came into existence the Secretary 
of State for India and his Council... Describine the ‘change 
effected by the Act of 1858 in the Home administration of 
Indian. affairs the Committee, to which reference has been 
made above, stated? that in general, the dual functions of 
the Board of Control and the Court of Directors were vested 
in the corporate body known as the Secretary of State for 
India in Council. The substitution of administrative 
responsibility on the part of the Government for the 
superintendence it had formerly exercised caused a 
redistribution of the functions in which the lines of 
inheritance became to some extent: obscured; but the’ 
persistence of. the dual principle could still be traced 
in the corporate activities of the Secretary of State in 
Council. | 

The territories for the time being aested in His Majesty 
in India are, in the words. of the Government of India 
Act» governed by and in the name of His Majesty the 
King-Emperor. |The authority of the Crown over India 


1 Section 3 of the Act. 

2 Report of the Committee on the Home Administration of Indian 
Affairs, para. 9.. This Committee was presided over by the Marquess 
of Crewe. We shallin future refer to this Committee as the Crewe 
Committee. 
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is exercised through the Secretary of State for India 
who is appointed, ‘ like other Secretaries of State, 
eae *by the delivery to Him of the seals of office.’ He 
of State for isa member of Parliament and is responsible to 
ndla it ‘in accordanee with constitutional practice 
for his official acts.’ As a Cabinet Minister and member of 
the Privy Council, he is the constitutional adviser of the 
Crown in matters relating to India. He appoints * two 
Under-Secretaries, one permanent, who is recruited from the 
Civil Service, the other Parliamentary, who changes with the 
Ministry and who represents him in that House of Parliament 
of.which he does not happen to be a member. Ordinarily 
he remains in office so long as the Cabinet of which he 
is “a member remains in power. He may, however, be 
forced to resign his office on account of his personal errors 
in the conduct of his department. Appointments by the 

Crown to offices in India are made on his advice.? 
The Council of India, as originally constituted under the 
Act of 1858, consisted of fifteen members, eight 

The Council . 

ot India: of whom were appointed by the Crown and 
seven elected by the Court of Directors * of the 
East India Company. The constitution of the Council 
has been altered from time to time. Under the existing 
‘Act the Council is to consist 5 of such number of persons, 
not less than eight .and not more. than twelve, as 


s 
“The office of Secretary of State is constitutionallya unit, though 
there are five officers. Hence any Secretary of State is capable 
of performing the functions of any other, and consequently it is usual 
and proper to confer statutory powers in general terms on ‘‘a 
{or ‘‘the’’) Secretary of State,’’ an expression which is defined by the 
Interpretation Act, 1889, as meaning one of Her Majesty’s principal 
Secretaries of State’.—Ilbert, Zhe Government of India, p. 172. 
Vide also Marriott’s Auglish Political Institutions, pp. 108-9. 
* Iibert, Zhe Government of India, p. 172. 
3 It is said that only the Viceroy is appointed on the recommenda- 
tion of the Prime Minister. 
* Hither from*among its own members or from the ex- Earpesioxs 
of the Company. 
> Section 3 (1) of the Act. 
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the Secretary of State may determine. At least one-half of 
the members of the Council must have served or resided in 
India for not less than ten years and must nof’ have left 
India more than five years before their appointment to the 
Council.1 The right of filling any vacancy in the Council 
is vested in the Secretary of State. The ordinary term of 
office of a member is five years, but he may be reappointed 
by the Secretary of State for a further term of five years. 
‘for special reasons of public advantage.’? In any such 
case, however, the reasons for the reappointment must be 
laid before both Houses of Parliament in the form of a 
minute. It is open to a member of the Council to resign 
his office and any member of the Council may be removed 
from his office by the Crown on an address of both Houses 
of Parliament. Every member receives an annual salary of 
twelve hundred pounds. But if any member was at the 
time of his appointment domiciled in India, he is entitled, 
in addition to his salary, to an annual subsistence allowance 
of six hundred pounds.* No member of the Council is 
capable of sitting or voting in Parliament. 

The Council of India conducts under the direction of the 
Secretary of State the business transacted in the United 
Kingdom in relation to the government of India and the 
correspondence with India. © The powers which are vested 


1 Section 3 (3) of the Act. 2 Section 3 (2) of the Act. 

° Section 3 (5) of the Act. 

+’'There are now three Indian members on the Council, each of 
whom receives, in addition to his salary, an annual subsistence 
allowance of six hundred pounds. 

5 Speaking on this clause in the (first) Bill for the Better Govern- 
ment of India, 1858, Viscount Palmerston said:—‘We do not 
propose that the Councillors shall be capable of sitting in Parliament. 
We think there would be great inconvenience in such an arrangement ; 
that they would become party-men; that they would necessarily ~ 
associate with one side or the other in this House, and that, with 
changes of Administration, the relations between the President and 
the Councillors might then become exceedingly embarrassing.’ 

Vide P. Mukherji’s Constitutional Documents, vol. i, p. 156. 

© Section 5 of the Act. 
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In the Secretary of State in Council and in the Council of 
India are exercised at meetings of the Council 
ee “at which such number of members are present 
Council. as may be prescribed by general directions of 
the Secretary of State.’! The Council may 

act in spite of any vacancy therein. It must meet as and. 
when the Secretary of State directs, but there must be held 
at least one meeting of the Councilin every month.2 The 
Secretary of State is the President of the Council with 
power to vote. Any member of the Council may be 
appointed Vice-President thereof by the Secretary of State 
in Council, but any person so appointed may be removed 
from his office at any time by the Secretary of State. 3 

At every meeting of the Council the Secretary of State, 
ee or, in his absence, the Vice-President, if présent,. 
at meetings OF, in the absence of both of them, one of the 
of the” members of the Council, elected by the members 
Bae present at the meeting, presides. In the case 
of an equality of votes at any meeting, the person presiding 
has a second or casting vote. Any act done at a meeting 
of the Council in the absence of the Secretary of State: 
requires his written approval for its validity. 

If there is a difierence of opinion on any question at any 
meeting of the Council at which the Secretary of State is. 
present, his decision is final except in those cases where 
the concurrence of a majority of votes is expressly required 
by the Act.* In case of such difference of opinion the: 
- Secretary of State may require his opinion and his reasons 
for it to be recorded in the minutes of the proceedings, and 
‘any member of the Council, who has been present at the 
meeting, may also require his opinion and his reasons for 
it to be similarly recorded.° 


1 Section 6 of the Act.  * Section 8 of the Act. 
3 Section 7 of the Act. * Section 9 of the Act. 
S Sbig 
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For the more convenient transaction of business ° the 
| Secretary of State is empowered to constitute 
ee Committees of the Council of India, and to direct 
Council. what departments of business are to be under 
: . those Committees and how the business of the 
Secretary of State in Council or of the Council of India is 
to be transacted. Any order made or any act done in 
accordance with such direction is to be treated as being -an 
order of the Secretary of State-in Council.:.To these 
Committees matters connected with the various branches 
of administration are referred before being finally placed 
before the Secretary of State in Council.? 
The Secretary of State in Council prescribes -the 
procedure for correspondence’ between the 
Correspon- - Secretary of State and the Governor-General in 
dence : ; : : ; 
between the COuncil or any local Government in India.* 
Secretary of Before the Reforms every order or communi- 
ie di cation proposed to be sent to India had to be 
submitted to a meeting of the Council, or to be 
placed on the Table of the Council Room for seven days 
prior to its issue for the perusal of the members of the 
‘Council, unless: it dealt with a‘ secret’ matter or the action 
proposed to be taken was, in the opinion of the Secretary 
of State, ‘urgently ’ required. The present simpler mode 
of conduct of correspondence with India was recommended 
by the Crewe Committee.* The reasons for the change 
suggested were thus stated by the Committee :—‘ Our 
second suggestion is that the Secretary of State should 
regulate by executive orders the mode of conduct of 
correspondence between the India Office and the Govern- 
ment of India and Local Governments. The issue of 


+ Section 10 of the Act. 

2 The Fitth Decennial Report, pp. 51-52. 
* Section 11 of the Act. 

# See para. 27 of the Committee’s Report. 
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orders and communications has hitherto been regulated by 
_ the somewhat meticulous procedure prescribed by the Act - 
of 1858 ; and we do not think we need justify our proposal! 
to liberate the India Office from the restrictions imposed 
by a bygone age and to place it on the same footing as 
other Government Departments in this respect.’ 
If any order is sent. to India directing the actual 
; commencement of hostilities by His Majesty’s 
poration forces’ in India, the fact must be, unless the 
ment aste order has in the meantime been revoked or 
AER suspenced, brought to the notice of both Houses 
hostilities. of Parliament within three months of the issue 
: ofthe order, or, if Parliament is not sitting at 
the expiration of those three months, then within one 
month after the next meeting of Parliament.! This 
provision enables Parliament to have an ‘ early opportunity 
of calling upon the Government for explanation of the 
causes which had led to such orders.’ ? 
In the course of his speech on the (third) Government of 
India Bill, 1858, the Earl of Derby stated ° that, 
‘Utilityof although it was ‘expedient that the business (of 
the Council : : 
of India. the government of India) should be conducted 
: by a high Ministerial officer . . . who. should, 
like the holders of other offices in the Government, be 
appointed by the Crown and be responsible to Parliament, 
yet, inasmuch as it was impossible to conceive that any 
person so appointed would have sufficient knowledge and 
experience to discharge duties so various and so compli. 
cated as those connected with the administration of all the 
different provinces of India, it was necessary for the good 
government of India, to associate with the Minister a 


1 Section 15 of the» Act. | : 

2 See Viscount Palmerston’s speech on the Government of India 
Bill, 1858 — P. Mukherji’s Constitutional Documents, vol. i, p. 157. 

3 See P, Mukherji’s Comstztutional Documents, vol. i, p. 167. 
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Council, more or less numerous, by whom he might be 
assisted and advised. Thus the Council of India was © 
«created not to be, to quote the Earl of Derby again,! a 
screen between the Minister and Parliament as the Court of 
Directors might have been, but to give the Minister advice 
which, on his own responsibility, he would be at liberty 
either to accept or reject. In order to achieve this object 
it was provided by the Act of 1858 that the major part both 
of the appointed and of the elected members of the Council 
should be persons who had served or resided in India for 
not less than ten years, and, with certain exceptions, who 
had not left India more than ten years before the date of 
their appointment.?. And it was further provided by the 
same Act that future appointments or elections should be — 
so made that nine at least of the members of the Council 
should possess those qualifications.* Though the Council 
‘was established primarily with the object of ‘providing a 
Minister of the Crown, usually without personal knowledge 
-of India, with experienced advice upon Indian questions ’, 
yet it was given a special function, which was presumably 
intended, according to the Crewe Committee,* ‘to act as a 
counterpoise to the centralization of powers in the hands of 
‘the Secretary of State.’ For instance, ‘no grant or 
appropriation of any part of the revenues of India’ could ® 
‘be made under the Act of 1858 ‘ without the concurrence 
of a majority of votes at a meeting of the Council.’ 
Similarly, a few other specified matters could not be 
-decided without the vote of a majority in Council. This is 
the case even now, subject, of course, to the provisions of 


1 See P. Mukherii’s Coustitutional Documents, vol. i, p. 168. 

2Section 10 of the Act of 1858.—Mukherji’s Constitutional 
Documents, vol. i, p. 137. 

3 [bid. 

* Para. 11 of its Report. 
_. 5 'This is the case even now, subject, of course, to the provisions of 
the Government of India Act and the Rules made thereunder. 
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ithe Government of India Act and the Rules made 
thereunder. But still the Council has been in the main an 
influential consultative body since its creation. It has had 
no power of initiative. 

The majority of the members of the Crewe Committee 
| recommended in their Report the abolition of 
peers the Council of India and the creation in its place 
on the of a statutory Advisory Committee to which the 
SORES Secretary of State might refer such matters as 
he might determine for its advice and assistance. They 
were of opinion that there was no constitutional function 
of the Secretary of State in Council which, under the new 
conditions, could not equally well be discharged by the Secre- 
Se tary of State.* Professor A. Berriedale Keith, 
eee who was a member of the Committee, stated in 
views about his Minority Report? that he was opposed both 
sopetiwss to the continued existence of the Council of India 
and to the substitution for it of a statutory Advisory 
Committee as recommended by the majority of his 
colleagues. As regards the Council of India he held that 
the composition of the Council as representing Indian 
official experience at once qualified and tempted it to 
improve in detail, and in a sense to do over again, work 
already done in India.* Though fully conscious of the 
useful service rendered by the Council in the past, he was, 
however, of opinion that the conservatism natural to retired 
officials had acted sometimes as a barrier in the way of 
useful reform.> Besides, the natural tendency to delay in 
the action of the Government of India had been injuriously 


1 Paras. 20 and 23 of the Majority Report. 

2 Para. 21, zbzd, ; 

3 Minority Report by Professor A. B. Keith on the terms of 
reference to the Committee on the Home Administration of Indian 
Affairs. 

* Para. 31 of the Report by Professor Keith. 

SLbid. 
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fostered by the delays of the India Office under the Council 
system of ‘procedure.t And lastly, he pointed out from 
the evidence of Mr. Austen Chamberlain the tendency of 
the Council to move the Secretary of State to overrule the 
Government of India in minor matters. In the absence 
of a permanent body anxious naturally to prove its utility 
by suggesting improvements on the proposals of the 
Government of India, it would, he hoped, become the rule 
- for the Secretary of State to refrain from interference save 
when he was satisfied that some real principle was involved, 
in which event his intervention would carry all the more 
weight because his authority was not frittered away by 
interference inlesser matters. As the Montagu-Chelmsford: 
Scheme imposed on the Secretary of State a process of 
progressive abnegation of his power of superintendence, 
direction and control of the Government of India, the 
abolition of the instrument by which in the past a close and 
detailed control and revision had been exercised in respect 
of Indian affairs was-in his opinion requisite as a necessary 
preliminary to, and a _ conclusive manifestation of the. 
purpose of His Majesty’s ministers to secure, the gradual 
realization of responsible Government in British India. 4 


1 Para, 31 of the Report by Professor Keith. 
2? Para. 34 of Prof. Keith’s Report. 

The Council, says Mr. Ramsay Macdonald, ‘ has not only to be 
consulted, it has to agree. ‘The awkwardness of the situation which 
would be created if the Secretary (of State) forced his desires in the 
teeth of the opposition of his Council, even when he has constitutional 
authority for doing so, limits his authority in practice more than it 
is limited by law. . ... His action is limited by a Council which is 
more of the nature of a body of civil servants, but which has the 
power in the most essential matters of government to hamper the 
Secretary of State in doing what he thinks he ought to do. And 
this Council is non-representative ; it acts of its own untrammelled 
will ; it is not directly responsible to Parliament. This constitutional 
anomaly could not have existed for a generation if Parliament had 
taken an active interest in Indian affairs’.--7he Government of 
India, pp. 47 and 48. 

5 Para. 34 of Professor Keith’s Report. 
* Para. 31, zbid. 
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As regards the Advisory Committee, he said that the argu- 
ments adduced by the majority of his colleagues in favour 
of its creation did not appear to him capable of carrying’ 
conviction.! - Under the reform scheme he had no hesitation 
in holding * that in the performance of his dimipishing 
duties the Secretary of State should be able to obtain all 
the aid he would require primarily from the permanent 
staff of his department and from expert sources such as the 
brokers of the India Office and the Bank of England. In 
matters in which further advice was deemed necessary, e.g., 
currency questions or other issues involving special 
knowledge, he would have recourse to Committees appoin- 
ted ad hoc. 

The late Mr. Bhupendranath Basu, another member of 

the Committee, was also in. favour of the 
RAS abolition of the Council of India. He expressed 
nath Basu’s himself. in a separate note appended to the 
Madea Majority Report as follows * :—‘ As regards the 

abolition of the Council of the Secretary of 
State, I agree with the majority report though not quite 
for the same reasons. My reasons are, firstly, that the 
abolition of the Council will naturally result in the Secretary 
of State leaving things more and more to the Government 
of India, and interfering only in matters of Imperial 
concern, and, secondly, it will thus throw a much greater 
responsibility on the Government of India, which in its 
own interests will have to share it with the representatives 
of the people, apart from any question of statutory obliga- 
tion. We shallthus bring about greater co-operation and 
responsible association between the Government and the 
people, and greater reliance upon their conjoint action, and 


1 Para. 34 of Professor Keith’s Report. 
Bee Pardy.30,770td: 

3 Note by Mr. Bhupendranath Basu on the Report of the Committee 
on the Home Administration of Indian Affairs, para. 8. 
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pave the way to the attainment of self-government in India 
without much dislocation of machinery.’ He was also 
“opposed to an Advisory Committee With no responsibility 
and no statutory functions.’ Such a Committee would 
retain, according to him, the demerits of the present system, 
and would lose some, if not most, of its merits.! 
‘A habit,’ says Mr. Ramsay Macdonald,* ‘has more 
influence upon an Englishman than a reason’. 
Men In spite of these weighty opinions ? in favour of 
Committee the abolition of the Council of India, the Joint 
rete Select Committee recommended its continued 
existence. ‘The Committee are not in favour 
of the abolition of the Council of India. They think that, 
at any rate for some time to come, it will be absolutely 
necessary that the Secretary of State should be advised by 
persons of Indian experience, and they are convinced that, 
if no such Council existed, the Secretary of State would 
have to form an informal one if not a formal one. There- 
fore, they. think it much better to continue a body which 
has all the advantages behind it of tradition and authority, 
although they would not debar the readjustment of its 
work so as to make it possible to introduce what is known 
as the portfolio system. They think, also, that its constitu- 
tion may advantageously be modified by the introduction 
of more Indians into it and by shortening of the period of 
the service upon it, in order to ensure a continuous flow of 
fresh experience from India and to relieve Indian members 
from the necessity of spending so long a period as seven 
years in England.’ # 


1 Paras. 9-13 of Mr. Basu’s Note. 

2 The Government of India, p. 45. 

3 Both the Indian National Congress and the All-India Muslim 
League demanded the abolition of the Council of India in their 
Joint Scheme of Indian Reforms adopted in their respective sessions 
held at Lucknow in 1916. 

_4The Joint Select Commiittee’s Report on Clause 31 of the 
Government of India Bill. 
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Whatever justification there might have been for the 

_ creation of the Council of India in 1858, and 

sue at whatever justification there may be for its 
expenditure retention even under the Reforms Scheme, its 
oes indefinite continuance cannot be supported. It 
has stood in the way of useful reform in the 

past. It has not always exercised with scrupulous care 
and attention its so-called power of financial veto with 
regard to the expenditure of the Indian revenues. As 
Professor Keith says in his Minority Report, ‘ it is admitted 
that the evidence shows that, in matters decided by the 
British Cabinet, the Council of India in the past has felt 
bound to defer to the superior moral authority of that 
body, and has fro tanto abnegated the unfettered use of 
the powers conferred by the Government of India Act, 
1915 (section 21) ; minor instances such as the charging to 
India of the cost of a ball in honour of the Sultan of 
Turkey suggest that, even in matters not of Cabinet 
importance, the scrutiny of the Couacil has fallen short of 
any high standard of care for Indian interests.’! Besides, 
the position of the Council has sometimes made it difficult 
for it to exercise effective control over the expenditure of 
the Indian revenues. As Sir John Strachey, himself a 
member of the Council for ten years, says,” ‘the powers 
. given to the Council in controlling expenditure are, 
however, far from being as great as at first sight they seem 
to be, for-they canonly be exercised in regard to the 
ordinary business of the administration. Orders involving 


1 In the Majority Report we also find :— 

‘The Council (of India) are by law ina position to obstruct 
this (i.e. the Secretary of State’s) policy, or indeed the policy of His 
Majesty’s Government, by interposing their financial veto if Indian 
revenues are. affected ; but in practice they have acknowledged the 
‘supremacy of the Imperial Executive . by accepting proposals com- 
municated to them as decisions of the Ministry,.in so far as those 
‘proposals raise issues on which they are legally competent: to 
decide.’—para. 12. 2 See his /zdza@ (3rd ed:};-p° 68. 
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large expenditure may be given by the Secretary of State 
without either the consent or the knowledge of the 
Council.’ Whatever may have been the real character 
of the control which the Council has hitherto exercised, or 
has been allowed to exercise, over the expenditure of the 
revenues of India, we believe we are correct in stating 
that, now, since increased financial powers have been 
- conferred upon the Indian legislative bodies and since those 
powers will be further increased in the immediate future, 
the usefulness of the Council as a body keeping Indian 
expenditures within legitimate limits must be of rapidly 
diminishing importance. The duty of safeguarding 
Indian interests in financial matters should rest with the 

Government of India and the Indian Legislature. 
ae penn: The Council seems to us to be an anachronism 
anachro- at present, the sooner got rid of, the better for 
eae the government of India.2, Now that Dominion 
status has been promised to India, it should be abolished. 
as soon as possible. Let us hope that the day is not 
far distant when the duties and responsibilities of the 


4“ But this (financial) check’, wrote Sir George Chesney, ‘ is: 

practically rendered nugatory by the power given to the Secretary 
of State to deal with business alone in the Secret Department. 
And thus while the sanction of the majority of that body i is 
required to the granting of a gratuity or a pension of‘a few 
shillings a year recommended by the Government of India on behalf 
of some humble applicant, a Secretary of State may order, and has: 
ordered, military operations to be undertaken by the Government. 
of India, involving an expenditure of millions of money, not only © 
without the sanction, but without, even the cognizance of his Council. ’ 
—Indian Polity, pp. 371-72. 

2 The. Council, according to Mr. Ramsay Macdonald, ‘is a 
cumbersome machine of check and counter-check if it has any use at. 
all. It destroys real Parliamentary interest without giving Indian 
control or expert political advice. ... Itisnot government or 
advice by. the expert, but by the official. It isan adjunct to: 
bureaucracy, not to. Indian opinion. It is a Civil Service imposed as. 
a check upon a, Legislature, and it becomes more and more 
anomalous as representative institutions in India are established. 
-and broadened.’— Zhe Government of India, p. 50. 


THE ‘HOME’ GOVERNMENT A, 


Secretary of State for India will become the same as those 
- of the Secretary of State for Dominion Affairs and that he 
will occupy the same pcesition in relation to the Government 
of India as the latter does in relation to the Government of 
a Dominion. He will then be assisted, as the Secretary 
for Dominion Affairs now is, only by his Parliamentary and 
permanent Under-Secretaries, and by a staff of subordinate 
officials. 

The establishment of the Secretary of State in Council 
ean is commonly known as the India Office. It was 
Officeand = Cliginally.- created =by: the. Act.of -1858.-~The 
itsorganiza- officers on the Home establishment both of the 
ne East India Company and of the Board of 
Control formed the establishment of the first Secretary of 
State in Council. He was authorized by the Aci to 
submit, within six months of its commencement, a scheme 
for his permanent establishment.” As has been stated 
before, the Secretary of State has two Under-Secretaries, 
one of whom is permanent and the other Parliamentary. 
Some of his minor duties are delegated to these officers. 
There is, besides, an Assistant Under-Secretary who is 
also-the Clerk of the Council.* -There are in the India 
Office now small departments? dealing with (1) Finance, 
(2) Military affairs, (3) Political and ‘Secret’ matters, 
(4) Judicial and Public matters, (5) Revenue and Statistics, 
and (6) Public Works. Some of its previous functions 
have been transferred to the High Commissioner for India. 
For each department in the Office there area Secretary 
and an Assistant Secretary, with a staff of clerks.> All 


*Section 15 of the Act of 1858—vide Zhe Indian Constitution 
by A. R. Iyengar, Appendix III. 
2 Tbid. E 
3 Imperial Gazetteer of India, vol. iv, p. 39. 
There is also a Deputy Under-Secretary now. 
* Whitehall by C. Delisle Burns, p. 29, 
* Imperial Gazetteer of India, vol. iv, p. 39. 
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appointments to the India Office are made by the Secretary 
-of State in Council; but ‘junior situations’ in it must be 
filled in accordance with rules relating to appointments to 
similar situations in the Home Civil Service.1 No addition 
may be made to the establishment of the Secretary of 
State in Council, or to the salaries of the persons on it,. 
except by an order of the Crown in Council, to be laid 
before both Houses of Parliament within fourteen days of 
“its issue, or if Parliament is not sitting at that time, then: 
within fourteen days after the next meeting of Parliament.” 
The Secretary of State in Council may remove, however, 
any officer or servant belonging to his establishment. ‘The 
Crown may, by warrant under the Royal Sign Manual, 
countersigned by the Chancellor of the Exchequer, grant. 
to any officer in the India Office such compensation, 
superannuation or retiring allowance, or to his legal 
personal representative such gratuity, as may respectively 
be granted to persons on the establishment of any Secretary 
of State, or to the personal representatives of such persons.* 
Mention may be made in this connection of another 

fee ee officer who does not exactly belong to the 
abe establishment of- the Secretary of State in 
accounts in Council, but whose functions are too important 
Raattne to be ignored--we mean the auditor of the 
accounts of the Secretary of State in Council. 

He is appointed by the Crown by warrant under the Royal 
Sign Manual, countersigned by the Chancellor of the 
Exchequer, and holds office during good behaviour.* - He 
is empowered to appoint and remove his assistants. He 
examines and audits ‘the accounts of the receipt, expendi- 
ture and disposal in the United Kingdom of all money, 
stores and property applicable for the purposes of the 


« 


1 Section 17 of the Government of India Act. 
2 Tbid. 3 Section 18 of the Act. 
4 Section 27, zdbzd. 
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Government of India Act.’'! The Secretary of State in 
Council must,” by the officers of his establishment, produce 
and lay before him all such accounts, accompanied by 
proper vouchers, and submit to his inspection all books, 
papers and writings having relation thereto. He may 
examine any such officer, being in the United Kingdom, in 
relation to such accounts, and may for that purpose require 
his presence before him. He must report to the Secretary 
of State in Council his approval or disapproval of those 
accounts with such remarks in relation thereto as he thinks 
fit; and he must specially note in his reports if any money 
arising out of the revenues of India has been appropriated 
to purposes other than those to which they are applicable.* 
Moreover, he must specify therein any defects, inaccuracies 
or irregularities which may appear in those accounts, or in 
the authorities, vouchers or documents relating thereto.* 
Finally, he must lay all his reports before both Houses of 
Parliament, with the accounts of the year to which they 
relate.5 : 

The auditor and his assistants: are paid such salaries out 
of the revenues of India or out of moneys provided by | 
Parliament as the Crown, by warrant countersigned by the 
Chancellor of the Exchequer, may direct. Besides, they 
are, in respect of superannuation or retiring allowance or 
gratuity, in the same position as if they were on the 
establishment of the Secretary of State in Council.® 

- Another important functionary closely connected with 

the Government of India in England is the High 

High Com- Commissioner for India. The appointment of a 
missioner . wee ; : 

fe India. High Commissioner for India was provided for 

in the Act of 1919 in pursuance of a recommenda- 

tion made by the Committee on the Home Administration. 


1 Section 27 of the Act. @lbdd: 
° Ibid. £ lbid: 
5 [bid. © bid. 
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of Indian Affairs. . The :-Committee: stated:+ * We- are 
satisfied that the time has come for a demarcation between 
the agency. work of the India Office and its political and 
administrative functions, and that the step would commend 
itself to all classes of opinion in India as marking a stage 
towards full Dominion status. Accordingly, we reeommend 
that preliminary action should be taken with a view to the 
transfer of all agency work toa High Commissioner for 
- India or some similar Indian Governmental representative 
in London. We suggest that, in the first instance, com- 
munications should be entered into with the Government of 
India with the object of transferring to the direct control 
of that Government the Stores Department and also the 
Accountant-General’s Department (subject to any necessary 
reservations, including the retention of work connected 
with higher finance), and that the Government of India 


should at the same time be invited to make suggestions for — 


the transfer to their control of any other agency business, 
such as that transacted by the Indian Students Department.’ 
It has accordingly been provided by Section 29A of the 
Government of India Act that the Crown may by Order in 
Council make provision for the appointment of a High 
Commissioner for India in the United Kingdom, and for 
the pay, pension, powers, duties and conditions of employ- 
ment of the High Commissioner and of his assistants; 
and that the Order may further provide for delegating to 
the High Commissioner any of the powers previously 
exercised by the Secretary of State or the Secretary of 
State in Council in relation to making contracts, and 
may prescribe the conditions under which he must act on 
behalf of the Governor-General in Council or any local 
Government. “ 
An Order of the Crown in Council, dated August 13th, 


1 Para. 29 of the Majority Report. 
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1920, has since been published.!. Under it the Governor- 
= _. General in Council may from time to time 
iis app gts appoint, with the approval of the Secretary of 
State in Council, some person to be .High 
Commissioner for India in the United Kingdom, and 
may with the like sanction remove or suspend any 
such person and appoint another in his place. The High 
Commissioner is to hold office for five years and is eligible 
for reappointment. The Governor-General in Council may 
grant him leave of absence at any time and appoint some 
person to act in his place during his absence. He is to 
receive a salary of three thousand pounds a year payable 
out of the revenues of India. He is not to be entitled to 
any pension in respect of his services as High Commissioner. 
But if a person in the Civil Service of the Crown in India is 
appointed. High Commissioner, he may reckon his period 
of service as High Commissioner for the purpose of earn- 
ing any pension to which he is ordinarily entitled as a 
member of the Civil Service. In the exercise of his powers 
and performance of his duties he will be subject to the 
direction and control of the Governor-General in Council. 
Subject to the provisions of the Government of India 
Act, the High Commissioner must— 
| (1) act as agent of the Governor-General in 
Council in the United Kingdom; 

(2) act on behalf of local Governments in India for 
such purposes and in such cases as the Governor-General 
in Council may prescribe; and 

(3) conduct such business relating to the Government 
ot India hitherto conducted in the office of the Secretary of 
State in Council, as may be assigned to him by the Secre- 
tary of State in Council. 

He is empowered to make and sign, and if necessary seal, 


‘His duties. 


1 See The Gazette of India, October 2, 1920, pp. 1881-82. 
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contracts in the name and on behalf of the Secretary 
of State in Council. He can appoint his own assistants. 
He must lay before the auditor of the accounts of the 
Secretary of State in Council accounts of the receipt, 
expenditure and disposal in the United Kingdom of all 
money, stores and property by him, accompanied by proper 
vouchers, and submit to the auditor all necessary papers 
having relation thereto; and he must, as soon as may, be, 
transmit to the Governor-General in Council a copy of the 
report of the auditor on those accounts. 

Action was taken under the Order shortly after its 
publication. On October 1, 1920, the Stores Department, 
the Indian Students Department and certain minor matters — 
were transferred from the India Office to the High.Com- 
missioner.1 Further transfers of work were made on 
April 1, 1921, and on April 1, 1922.2 But the whole of the 
agency work of the India Office has not yet been transferred 
to the High Commissioner. We may mention here that 
the late Sir William Meyer was appointed the first High 
Comnniissioner for India with effect from October 1, 1920. 
He. was succeeded by Sir Dadiba Dalal of Bombay. As 
we are writing these pages, the latter’s resignation of the 
office of High Commissioner has been announced.* — 

‘Ever since 1858 till the Reforms Scheme came into 

operation, the salaries of the Secretary of State 
ee mee for India, of his Under-Secretaries and of the 
Administra- members of his Council had been paid out of 
peat eocedt the revenues of India.> Similarly, the cost of 
the India Office had been paid out of the Indian 
revenues with this difference only that, in pursuance of a 


* Report of the Indian Retrenchment Committee, 1922-23, p. 211. 

2 [bid. 211d. 6 pseeo, 

*Mr. A. C. Chatterjee, I.C.S., c.1.e., has since been appoint- 
ed High Commissioner. He was a member of the Viceroy’s 
‘Executive Council at the time of his appointment to the office. 

> Thesalaries of the Secretary of State, the Parliamentary Under- 
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recommendation of the Welby Commission (1895-1900), 
the British Treasury had latterly contributed £40,000 3 
a year towards it. The inequity of this arrangement 
becomes obvious when we remember that the salary of the 
Colonial Secretary and the cost of his establishment have- 
all along been paid by England. ‘The authors of the Joint: 
Report recommended that the Secretary of State’s salary,,. 
like that of all other Ministers of the Crown, should be 
defrayed from the Home revenues and voted annually by 
Parliament. 2 ‘This will enable,’ they stated, ? ‘ any live: 
me i questions of Indian administration to be discuss- 
Reporton © by the House of Commons in Committee of 
sro nies Supply. On previous occasions when this 

; proposal has been made it has encountered the 
objection that it would result in matters of Indian adminis- 
tration being treated as party questions. Without entering 
into speculations as to the future of parties in Parliament 
we do not see why this result would follow from such a 
debate more than from the existing debate on the budget 
.... ‘It might be thought to follow,’ they continued,* 
‘that the whole charges of the India Office establishment 
should similarly be transferred to the Home Exchequer ; but 
this matter is complicated by a series of past transactions, 


Secretary and the permanent Under-Secretary are and have been in 
the past, 45,000, £1,500 and £2,000 a year respectively. In addition. 
to his salary, the Secretary of State occupies, free of rent, the India 
Office building which has been built. and maintained out of the 
revenues of India and’ for the repairs of which the Government 
of India has topay. ... (Vide Mr. Purshotamdas Thakurdas’s. 
‘Supplementary Note on India Office Expenditure,’ para. 13; 
Report of the Indian Retrenchment Committee, p. 230 ) 

1 This contribution used to be made indirectly through some 
adjustments between the India Office and the Treasury in respect of 
certain divisible charges.—See Legislative Assembly Debates, January” 
16, 1923, vol. iii, No. 17, pp. 1078-79; see also the Inchcape 
Committee’s Report, p. 239. For the Welby Commission see page- 
237% 

2 Montagu-Chelmsford Report, para. 294. 

3 [bid. * [oid. 
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and by the amount of agency work which the India ~ 
Office does on behalf of the Government of India; and we 
advise that our proposed committee upon the India Office 
organization should examine it and, taking these factors 
into consideration, determine which of the various India 
Office charges should be so transferred, and which can 
legitimately be retained as a burden on Indian revenues.’ 

In accordance with this recommendation the Crewe 
where Committee considered the question of the inci- 
Committee’s Gence of the cost of Home Administration as 
views on between the Indian revenues and the British 
eae, Exchequer. The majority of the members of 
the Committee stated in their Report as follows! :— 

‘ We understand that it is the intention of His Majesty’s 
Government that the salary of the Secretary of State 
should, like that of all other Ministers of the Crown, be 
‘defrayed from Home revenues and voted annually by 
-Parliament. Our main principles have already led us to 
distinguish the political and administrative duties of the 
Secretary of State, acting as a Minister, from the agency 
business conducted by the India Office on behalf of the 
Indian authorities. It appears to follow as a general 
-conclusion that the charges incidental to the former should 
be met from British revenues. They form a _ normal 
part of the cost of Imperial administration, and should in 
equity be treated similarly to other charges of the same 
nature. . .. Charges on account of agency work would 
naturally continue to be borne by India, in whose interests 
they are incurred. The exact apportionment is clearly a 
matter of technical detail which is best left for settlement 
between the India Office and the Treasury. The principle 
that we would lay down is that, in addition to the salary of 
the Secretary of State, there should be placed on the 


* Majority Report, para. 32. 
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Estimates (a) the salaries and expenses (and ultimately 
pensions) of all officials and other persons engaged in the 
political and administrative work of the Office, as distinct 
from agency work; (6) a proportionate share, determined 
with regard to the distinction laid down in head (a), of the 
cost of maintenance of the India Office; the exact sum 
payable under heads (a) and (6) to be determined by 
agreement between the Secretary of State and the Lords. 
Commissioners of the Treasury from time to time. Any 
- arrangement made under this scheme would supersede the 
adjustment agreed to between the India Office and the 
Treasury as a result of the recommendations of the Royal 
Commission on Indian Expenditure, over which Lord 
Welby presided. The India Office building and site and 
other similar property paid for in the past by Indian. 
revenues, and now held by the Secretary of State for India: 
in Council, would continue to be Indian property.’ 

The Joint Select Committee also recommended that. 
all charges of the India Office, not being ‘agency’ 
charges, should be paid out of moneys to be provided by 
Parliament. 

As a consequence of all these recommendations it has 

‘been provided by the Government of India Act 
The present that ‘the salary of the Secretary of State shal/ 
entre be paid out of moneys provided by Parliament, 

and the salaries of his Under-Secretaries and any 
other expenses of his department may be paid out of the 
revenues of India or out of moneys provided by Parlia- 
ment;’1 and that the salaries and allowances (where 
granted) of the members of the Council of India ‘ may be 
paid out of the revenues of India or out of moneys provided 
by Parliament.’ ” | 


1: Section 2 (3) of the Act. The expressions ‘shall’ and ‘ may” 
‘should be noted. 
2 Section 3 (8) of the Act. 
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A departmental Committee, on which the British Trea- 
sury was represented, was appointed to go into the details: 
of the apportionment of the India Office charges. It 
recommended! that ‘for a period of five years from 
Ist April 1920, the Treasury should make to the India Office 
an annual lump sum contribution, which would remain 
-constant for that period and the amount of which would be 
-equivalent to that part of the total estimated cost of the 
India Office for 1920-21 (less the salaries of the Secretary 
-of State and the Parliamentary Under-Secretary of State) 
which is attributable to the political and administrative 
work of the India Office.’ The present arrangement? is as 
follows:—The salaries of the Secretary of State and of his 
Parliamentary Under-Secretary are paid out of the British 
revenues and a grant-in-aid in respect of the India Office is 
made by the Treasury. The grant-in-aid for 1920-21 was 
first fixed at £72,000 on the basis of the 1920-21 estimates ;3 
“but later in the year, on the basis of a revised estimate: 
submitted by the India Office, it was fixed at £136,000 4 
per annum for the period 1920-21 to 1924-25.’ Subse- 
-quently, it was decided by the Secretary of State in Council 
in 1921-22 that the amount of this annual contribution by 
the Treasury should be reduced to £113,500 ° a year with 
effect from 1922-23. The object of this reduction was to 


1See Report of the Indian Relrenchment Committeé, p. 223 or 212. 
See also p. 221, z6zd. 

2 [bid., pp. 212- 13, and also p. 224. 

°'The Hon’ble Mr. (now Sir) Purshotamdas Thakurdas says in 
his Supplementary Note on this question as follows :— 

‘Provision for 1920-21 was made for a grant-in-aid of 472,000, 
‘the latter figure being the agreed proportion of the actual expenditure 
-shown in the Home Accounts of the Government of India (1919-20).’ 
—p. 224, zdzd. 

#This amount does not include the indirect contribution of 
440,000 a year’ by the Treasury, referred to on page 235 ante. 
‘See Sir Basil Blackett’s statement; Legislative Assembly Debates, 
January 16, 1923, vol. iii, No. 17, p. 1079. 

° This amount is exclusive of the indirect contribution of £40,000 
-a year, referred to in the previous foot-note. /d7d. 
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concede to the Treasury a proportionate share of certain 
economies anticipated in the estimates for 1922-23 and the 
following two years ‘as a result of a reduction in the 
rate of ‘‘bonus’’ due to the fall in the cost of living.’ 

The Indian Retrenchment Committee! stated that this 
reduction had not taken fully into account the reorgani- 
zation of the establishments then contemplated 
in the India Office on the lines laid down for the 
administrative offices of the British Government. It had 
ascertained that, if allowance had been made for this, the 
grant-in-aid would have been fixed at a sum of £122,000, 
representing a saving of £8,500 to Indian revenues. It 
had however no doubt that the Treasury would agree to 
the revision in the same way that they had accepted the 
reduced contribution offered by the India Office as stated 
above. But no such revision seems to have been necessary, 
as the provisional estimate of the India Office expenditure 
for 1923-24 showed, according to Sir Basil Blackett ? 
(Finance Member), a reduction? of £20,000 in the above 
figure (i.e. £122,000) and as further reduction was. antici- 
pated in the estimates for 1924-25. We may however ‘note 
here that the whole question of the apportionment of the 
-cost of Home administration will be reconsidered at the end 
of 1924-25. : 


Its effect. 


™See p. 213 of its Report. 

2 Legislative Assembly Debates, January 16, 1923, vol. iii, No. 17, 
p. 1079. 

° This, together with the anticipated further reduction in 1924-25, 
enabled the deficiency in the Treasury contribution for 1922-23 to be 
fully recouped. Jdzd. 
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THE ‘ HOME’ GOVERNMENT—POWERS! OF THE 
SECRETARY OF STATE. 


Pre-Reforms relations between the Home Government and the 
Governments insIndia—Sir John Strachey’s views on the same— 
The Joint Report on the same question—The present position— 
‘The Secretary of State’s control over Transferred subjects—His. 
control over central and Reserved subjects—The Home Government 
and the fiscal policy of India—Power of the Secretary of State to 
sell, mortgage and buy property—Rights and liabilities of the 
Secretary of State in Council—Indian revenue accounts to be 
annually laid before Parliament—Imperial interference in gS OL 
legislation and administration. 


The Secretary of State for India has, even under the 
Reforms Scheme, very extensive powers in 
Pre-Reforms relation to the administration of India. These 


relations : 
between the POWers are derived partly from the Government 


Home | of India Act and partly from his position as a 
Government Se : : 

and the member of the British Cabinet. Some of these 
spt powers he exercises alone and some in concert 
ments in . ° : - 
Anata, with his Council. As amember of the Imperial 


Executive and as Parliament’s responsible 
Minister in respect of the administration of Indian affairs, 
he holds even now a specially dignified and influential 
position in the government of our country. Before the 
Reforms, though wide powers had been delegated to the 
authorities in India as a matter of expediency, the ultimate 
authority was retained by the Secretary of State in 
Council as the head of the administrative system of British 
‘India. As the Crewe Committee said,” ‘the Secretary 


* See also in this connection Chapter XXII post. 
® Majority Report, para. 12. 
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of State in Council represented in fact the supreme element 
of expert control at the higher end of the chain of 
official administration.’ According to the ‘Report! on 
Indian Constitutional Reforms,’ all projects for legislation, 
whether in the Indian orf provincial legislatures, had to be 
sent to the Secretary of State for approval in principle. 
Before him were laid all variations in taxation or other 
measures materially affecting the revenues and in particular 
the customs; any measures affecting the currency operation 
or debt; and, generally speaking, any proposals which 
would involve questions of policy or which would raise 
important administrative issues or would involve large or 
novel expenditure. ‘To set out all the Secretary of State’s 
specific powers,’ wrote * the authors of the Report, ‘ would 
be a long task: but we may mention the construction of 
public works and railways; the creation of new appoint- 
ments of a certain value, the raising of the pay of others, or 
the revision of establishments -beyond a certain sum; 
grants to local Governments, or loans to Native States; 
large charges for ceremonial or grants of substantial 
political pensions; large grants for religious or charitable 
purposes; mining leases and other similar concessions ; 
and additions to the military expenditure, as classes of 
public business in respect of which he has feit bound to 
place close restrictions upon the powers of the Governments 
in India.’ He had* the power of giving orders to every 
officer in India, including the Governor-General, and the 
Governor-General in Council was required by law* to pay 
due obedience to all such orders as he might receive from 
the Secretary of State. The constitutional justification for 


4 Montagu-Chelmstord, Report, para. 36. 

2 Ibid. See also in this connection the Report of the Royal 
Commission upon Decentralization in India (1909), vol. i, paras. 9 
and 15. 

3 Vide The Imperial Gazetteer of India, vol. iv, p. 36. 

* Section 33 of the Government of India Act, 1915. 
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vesting some of these powers in the Secretary of State 
was that, since the Government of India exercised immense 
powers over a vast and populus country, and there was no 
popular control over it in India itself, it was right that it 
should, in matters of importance, be made to feel itself 
amenable to Parliament’s responsible Minister who was ~ 
expected to exercise conscientiously the powers which had 
been entrusted to him by Parliament.? 

What the exact nature of the relations between the Home 
Government and the Government of India was before the 
Reforms and to what extent the former interfered in the 
details of Indian administration it is difficult for us to state, 
having no intimate acquaintance with the working of the 
administrative machinery of India. We shall have to depend 
for our enlightenment in respect of this matter upon those 
who have authority to speak. Sir John Strachey who was 
a member of the Government of India for nearly nine years, 
under five Viceroys, and afterwards a member for ten years 
of the Council of India, wrote on this subject as follows * :—_ 

‘It is an error to suppose that the Secretary of State 
Sik Ioha is constantly interfering in the ordinary work 
Strachey’s Of Indian administration. The description of 
eevee the the Home Government given by Mr. J. S. Mill 

: in the time of the East India Company is as 
applicable now as when he wrote :—‘ It is not so much an 
executive as a deliberative body. The Executive Govern- 
ment of India is, and must be, seated in India itself. The 
principal function of the Home Government is not to direct 
the details of administration, but to scrutinize and revise 
the past acts of the Indian Governments; to lay down 
principles and issue general instructions for their future 
guidance, and to give or refuse sanction to great political 
measures which are referred home for approval.’’ - The 


1 See The Montagu-Chelmstord Report, para. 36. 
2 India: Its Administration and Progress, pp. 70 and 71, 
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action of the Secretary of State is mainly confined to answer- 
ing references made to him by the Government in India, and, 
apart from great political or financial questions, the number 
and nature of those references mainly depend on the 
character of the Governor-General for the time being. 
Some men in that position like to minimize personal 
responsibilities, and to ask for the orders of the Home 
Government before taking action. Others prefer to act on 
their own judgment and on that of their councillors. The 
Secretary of State initiates almost nothing. . . . So far as 
the Secretary of State is a free agent, the foregoing 
observations require no qualification. He has no disposition. 
to interfere needlessly in the details of administration in 
India. Pressure, however, not easy to resist, is sometimes 
brought to bear upon him.’ Similar views were expressed 
on this question by Sir Valentine Chirol in his famous book 
Indian Unrest. He wrote':—‘ The Secretary of State 
exercises general guidance and control, but, as Mill laid it 
down no less forcibly, ‘‘ the Executive Government of India 
is and must be seated in India itself.’ “Such relations are 
clearly very different from. those of principal and agent 
which Mr. Montagu ? would apparently wish to substitute 
for them.’ 

Perhaps the most authoritative Seat mest of the pre- 
Reforms relations between the Home Government and 


1 Indian Unrest, p. 310. The reader may be referred in this 
connection to Chapter XXVI of that book. The whole of that 
Chapter is of absorbing interest. 

2 For Mr. Montagu’s views referred to here, see p. 306 of Zudian 
Unrest by Sir Valentine Chirol. Mr. Montagu stated in the course 
of one of his speeches in the House of Commons as the Under- 
Secretary of State for India :— 

‘Lord Morley and his Council, working through the agency of 
Lerd Minto, have accomplished much, , 
See in this connection P. Mukherji’s Constitutional Documents, 
vol. ii, Introduction, pp. xlv-xlvii. 
Vide also The Government of errs by Mr. eens Macdonald, 
pp. 57-58. : ; : 
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‘the Government of India is to be found in the Report on 
Indian Constitutional Reforms. After stating 


Joint Report the specific powers vested by law in the Secretary 
on the same 


question. of State or the Secretary of State in Council in 
relation to the administration of this country, 
the authors of the Report write 1 :—‘ It has been, of course, 


impossible in practice that the affairs of a vast and remote. 
Asiatic dependency should be administered directly from ~ 
Whitehall; and, as we have seen, large powers and. 
responsibilities have always been left by the Secretary of 
State to the Government of India and again by the 
» Government of India to local Governments. At the same: 
time, the Secretary of State’s responsibility to Parliament. 
has set very practical limits to the extent of the delegation. 
which he can be expected to sanction. ’ 

Again, in another part of the Report they say ? :—‘ The 
greater part of the duties of the Secretary of State and his. 
Council consists in the control of the Government of India. 
. . . Obviously the intensity of control must vary with the 
interest shown by Parliament on whose behalf the Secretary 
of State exercises his powers. The relations between 
Simla and Whitehall vary also with the personal equation. 
If resentment has been felt in India that there has been a 
- tendency on occasions to treat Viceroys of India as ‘‘ agents ’” 
of the British Government, it is fair to add that there have 
been periods when Viceroys have almost regarded Secre- 
taries of State as the convenient mouthpiece of their policy 
in Parliament. Certainly there have been times when the: 
power of the Government of India rested actually far less 
upon the support of the Cabinet and Parliament than on the 
respect which its reputation for efficiency inspired ’. 

Two things are clear from the views quoted above. Left 
to himself, the Secretary of State for India would seldom 


1 Montagu-Chelmstord Report, para. 291. 2 Ibid., para. 35.. 
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interfere in the details of Indian administration; and, 
secondly, the extent of the Home interference in Indian 
affairs depended to a large extent upon the personality of 
the Viceroy and the Secretary of State. One thing, 
however, was early! brought home to the authorities in 
India, namely, that the final control and direction of the 
affairs of India rested with the Home Government, and not 
with the authorities appointed and established by the Crown, 
under Parliamentary enactment, in India itself; and that 
the Government established in India was (from the nature 
of the case) subordinate to the Imperial Government at 
Home; and, further, that the Imperial Government must 
hold in its hands the ultimate power of requiring the 
Governor-General to introduce a measure, and of requiring 
also all the members of his Government to vote for it. 

The position is somewhat different under the Reforms. 
The present Subject to the provisions of .the Government of 
position. India Act and the Rules made thereunder, — 

(1) the Secretary of State now ?— | 
(a) has and performs all such or the like powers and 
duties relating to the government or revenues 
of India, and has all such or the like powers 
over all officers appointed or continued under 
the Act as, if the Government of India Act, 
1858, had not been passed, might or should 
have been exercised or performed by the East 
India Company, or by the Court of Directors 
or Court of Proprietors of the Company, either 
alone or by the direction or with the sanction 
or approbation of the Board of Control, in 


1 This important principle was laid down by the Duke of Argyll, 
Secretary of State for India, in a despatch (dated May 24, 1870) 
addressed to the Government of India during the Viceroyalty of 
Lord Mayo.—Vide Iyenger’s /ndian Constitution, p. 35, and also 
Montagu-Chelmstord Report, pp. 22-23. 

2 Sections 2 (1) and 2 (2) of the Act 
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relation to that government or those revenues 
and the officers and servants of that Company, 
and also all such powers as might have beem 
exercised by the Board of Control alone, and 

(6) in particular, say superintend, direct and control 
all acts, operations and concerns which relate 
to the government or revenues of India, and 
all grants of salaries, gratuities and allowances, 
and all other payments and charges, out of or 
on the revenues of India; and 

(2) the expenditure of the revenues of India, both in 
British India and elsewhere, is subject! to the control of 
the Secretary of State in Council, and no grant or appro-~ 
priation of any part of those revenues, or of any other 
property coming into the possession of the Secretary of 
State in Council by virtue of the Government of India Act, 
1858, or the Government of India Act, shall be made with- 
out the concurrence of a majority of votes at a meeting of 
the Council of India. 

The word‘ may’ in(1) (6) safeguards, to quote Sir Valentine 
Chirol, 2? the rights of the Crown and Parliament in regard 
to the administration of India. The phrase ‘ subject to the 
provisions of the Government of India Act’ has a special 
significance now in view of the fact that large powers, 
specially financial and legislative, have been conferred upon 
the authorities in India by the Act and the Rules made 
thereunder. Nevertheless, under Sections 2 (1) and 2 (2) * 
of the Government of India Act, taken with Section 131 
(1) + of the same Act, the powers of the Secretary of State: 


* Section 21 of the Act. 2 Indian Unrest, p. 308. 
° See foct-note 2 on the preceding page. 
* Section 131 (1) of the Act runs thus :— 

‘ Nothing in this Act (i.e. the Government of India Act) shalk 
derogate from any rights vested in His Majesty, or any powers of 
Sepeepny ak of State in Council, in relation to the government of 
ndia. 
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or of the Secretary of State in Council in relation to the 
government of India are still very extensive. But the Act 
has provided for the relaxation of the control of the Secretary 
of State. Itis laid down in Section 19A of the Act that the 
Secretary of State in Council may, notwithstanding anything ~ 
in the Act, by Rule regulate and restrict the exercise of the 
powers of superintendence, direction and control vested in 
the Secretary of State and the Secretary of State in Council 
by the Act, or otherwise, in such manner as may appear 
necessary or expedient in order to give effect to the 
purposes ! of the Government of India Act, 1919. Any 
Rules made under this Section relating to subjects other 
than Transferred must be approved in draft by both Houses. 
of Parliament ; or they will not be valid. And Rules relating 
to Transferred subjects made under this Section must be 
laid before both Houses of Parliament as soon as may be 
after they are made, and if an address is presented to the 
Crown by either House of Parliament within the next 
thirty days on which that House has sat after the Rules are 
laid before it praying that the Rules or any of them may be 
annulled, the Crown in Council ‘ may annul the Rules or any 
of them, and those Rules will thenceforth be void, but 
without prejudice to the validity of anything previously 
done thereunder.’ | 

The authors of the Joint Report recommended? :—‘ Now 
that His Majesty’s Government have declared their policy 


1The purposes of the Government of India Act, 1919, are as 
follow :— 

(1) the increasing association of Padiege in every branch of 
Indian administration ; 

_ (2) the gradual development of self-governing institutions, with 
a view to the progressive realization of responsible government in 
British India as an integral part of the Empire ; and 

(3) the granting to the provinces of India in provincial matters 
the largest measure of independence of the Government of India, 
compatible with the due discharge by the latter of its own responsi- 
bilities.—See the preamble to the Act of 1919. App. A. 

. Montagu- Chelmsford Report, para. 291. 
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of developing responsible institutions in India we are 
The satisfied that Parliament must be asked to assent 
Secretary of to set certain bounds to its own responsibility 
Sule over fOr the internal administration of that country. 
Transferred It must, we think, be laid down broadly that, in 
subjects. respect of all matters in which responsibility is 
entrusted to representative bodies in India, Parliament. 
must be prepared to forego the exercise of its own power of 
control, and that this process must continue jarvz passu 
with the development of responsible government in the 
provinces and eventually in the Government of India. . . . 
The Secretary of State would . . . ask Parliament’s assent 
to his declaring by statutory orders which he would be 
empowered to make under the Act that such and such 
subjects in the various provinces have been transferred ; 
and when Parliament has assented to such orders, the 
Secretary of State would cease to control the administration 
of the subjects which they covered.’ Similarly the Joint 
Select Committee recommended that over Transferred 
subjects the control of the Governor-General in Council, 
and thus of the Secretary of State, should be restricted in 
future within the narrowest possible limits. 2. In accordance 
with these recommendations the following Rule * has been 
made by the Secretary of State in Council under Section: 
19A of the Government of India Act :— | 
‘The powers of superintendence, direction and control 
vested in the Secretary of State and the Secretary of State 
in Council under the Act or otherwise shall, in’ relation to 


1 We may also note the following in this connection :— 

“It is almost a truism to say that any extension of popular control 
over an official'system of government must be accompanied by some 
relaxation of the bonds of superior official authority. WVontagu- 
Chelmstord Report; para. 10. 

2 Joint Select Committee’s Report on Clause 33 of the Government 
of India Bill. 

3 The Government of India Notification No. 835-G., ‘dated Decem ber 
14, 1920— The Calcutta Gazette, December 22, 1920. ‘i 
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transferred subjects, be exercised only for the following 
purposes, namely :— 

(1) To safeguard the administration of central 
subjects ; 

(2) to decide questions’arising between two provin- 
ces, in cases where the provinces concerned 
fail to arrive at an agreement ; 

(3) to safeguard Imperial interests ; 

(4) to determine the position of the Government of 
India in respect of questions arising between 

* India and other parts of the British Empire; and 

(5) to safeguard the due exercise and performance 
of any powers and duties possessed by or 
imposed on the Secretary of State or the Secre- 
tary of State in Council, under or in connection: 
with or for the purpose of the following provi- 
sions of the Act, namely, section 29A, section 
30 (1A), Part VIIA, or of any rules made by 
or with the sanction of the Secretary of State 
in Council.’ 


Section 29A of the Act relates tothe appointment of a High 
‘Commissioner for India, to the conditions of his employment and to 
the delegation of certain powers to him.—See pages 231-34 ante. 

Section 30 (1A) of the Act runs thus :— 

‘A local government may on behalf and in the name of the 
Secretary of State in Council raise money on the security of revenues 
allocated to it under the Government of India Act, and make proper 
assurances for that purpose, and rules made under the Act may 
provide for the conditions under which this power shall be exer- 
cisable.’ For the Local Government Borrowing Rules, see 
Appendix C. 

Part VIIA of the Act relates to the Civil Services in India. See 
‘Chapter XXII. 

‘Commenting upon this Rule under Section 19A. of the Act the 
Joint Select Committee stated :— 

‘This rule (which as already stated is exactly bareitel with 
Devolution Rule 49) is confined to relaxation of the Secretary of 
State’s control over transferred subjects, and the Comunittee 
consider that no statutory divestment of control, except -ovér the 
transferred field, is either necessary or desirable. It is open-to the 
Secretary of State to entrust large powers, adininistrative :and 


= 
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Again, it is laid downin Devolution Rule 27! that, 
except in those cases? in which the previous sanction of 
the Secretary of State in Council or of the Governor- — 
General in Council is required for including a proposal for 
expenditure ona Transferred subject in a demand for a 
grant, the local Government of a Governor’s province will 
have power to sanction expenditure on Transferred subjects. 
to the extent of any grant voted by the Legislative 
Council. It will also have power, under the same Devolu- 
tion Rule, to authorize any expenditure on Transferred 
subjects which relates to the heads? enumerated in 
Section 72D (3) of the Act (i.e. to non-votable heads of 
expenditure), subject to the approval of the Secretary of 
State in Council or of the Governor-General in Council, if 
any such approvalis required by any Rule for the time 
being in force. ee upon this Rule the Joint 
Select Committee stated? ; 

‘It is the clear intention of the Act of 1919 that 
expenditure on transferred subjects shall, with the 
narrowest possible reservations, be within the exclusive 


financial, to the Governor-General in Council and the provincial 
Governors in Council, and he will no doubt be largely influenced in 
deciding whether or not to require reference to himself in any given 
case, or whether to interpose his orders when reference has been 
made, by the attitude of provincial public opinion as expressed in 
the Legisiative Council. But these matters cannot be regulated by 
statutory rules, and any authority which the Secretary of State may 
decide to pass on to the official governments in India will be a mere 
delegation of his own authority and responsibility, for the exercise of 
which in relation to central and reserved subjects he must remain 
accountable to Parliament.’ Second Report from the Joint Select 
Committee on the Government of India Act, 1919 (Draft Rules). 

+ See Appendix B. 
‘? The cases are mentioned in Schedule III to the Devolution 
Rules. See pp. 251-53 post ; see also Appendix B. 

®° Proposals for expenditures relating to those heads are not 
submitted to the vote of a Governor’s Legislative Council. See 
pp. 149-50 ante, 

-*Second Report from the Joint Select Committee on the Gov ern- 
ment of India Act, uae (Draft Rules). 
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control of the provincial legislatures and subject to no 
higher sanction save such as is reserved to the Governor 
by section 11 (2) (4)1 of the Act (which empowers him to- 
authorize expenditure in cases of emergency). But some 
reservations are required. The Secretary of State in 
Council must retain control over expenditure on trans-- 
ferred subjects which is likely to affect the prospects or 
rights of the all-India Services, which he recruits and will. 


_ continue to control, and he must retain power to control 


the purchase of stores in the United Kingdom. But subject 
to these limitations Ministers should be as free as possible 
from external-control, and the control to be exercised over 
expenditure on transferred subjects should be exercised by 
the provincial legislature, and by that body alone.’ 

Under Schedule III? to the Devolution Rules, the: 
previous sanction of the Secretary of State in Council is. 
necessary — 

‘(1) to the creation of any new or the abolition of any 
existing permanent post, or to the increase or reduction of 
the pay drawn by the incumbent of any permanent post, if — 
the post in either case is one which would ordinarily be 
held by a member of an all-India service; or to the increase. 
or reduction of the cadre of an all-India service ; 

(2) to the creation of a permanent post on a maximum. 
rate of pay exceeding Rs. 1,200 a month, or the increase of 
the maximum pay of a sanctioned permanent post to an. 
amount exceeding Rs. 1,200 a month ; 

(3) to the creation of a temporary post with pay 
exceeding Rs. 4,000 a month or to the extension beyond a 
period of two years of a temporary post or deputation. 
with pay exceeding Rs. 1,200 a month ; 


1 i.e. Section 72D (2) (6) of the Government of India Act. 

2 Vide The Bengal Legislative Council Manual, 1924, pp. 129-131 ;. 
or The Gazette of India (Extra.), December 16, 1920, This Schedule: 
relates to the Transferred subjects only. 
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(4)'to the grant to any Government servant or to the 
family or other dependants of any deceased Government 
servant of an allowance, pension or gratuity which is not 
admissible under rules made or for the time being in force 
under section 96B of the Act, except in the following 
cases :— 

(a) compassionate gratuities to the families of 
Government servants left in indigent circum- 
stances, subject to such annual limit as the 
Secretary of State in Council may prescribe ; 
and 

' (6) pensions or gratuities to Government servants 

wounded or otherwise injured while employed 
in Government service or to the families of 
Government servants dying as the result of 
wounds or injuries sustained while employed 
in such service, granted in accordance with 
such rules as have been or may be laid down 
by ‘the Secretary of sate in Council in this 
behalf ; and were 

(5) to any REET on the purchase of imported 
stores or stationery otherwise that in accordance with such 
rules as may be made in this behalf by the Secretary of 
State in Council’. | = 

Every application tor the sanction of the Sehieiats of 
State in Council ‘shall be addressed to the Governor- 
General in Council who shall, save as hereinafter provided, 
forward the same with his recommendations, and with such 
further explanations of the proposal as he may have 
‘seen fit to require from the local Government CeOReETCS): to 
the Secretary of State in Council. 

If the application relates to— 

(1) the grant in an individual case of any increase of 

pay, or 
(2) the creation of a temporary post,’ 
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the Governor-General in Council may sanction the proposal 
on behalf of the Secretary of State in Council, or may, and, 
if he dissents from the proposal, must forward the applica- 
tion with his recommendations, and with such further 
explanations of the proposal as he may have thought fit to 
require from the local Government concerned, for the 
orders of the Secretary of State in Council. 

.We have in the preceding few paragraphs shown the 
aaa extent of control which the Secretary of State 
Secretary of Ot the Secretary of State in Council can exercise 
State’s — over the Transferred subjects. We shall now 
control over : : 
central’and . consider ‘the nature of -his: control over the 
Reserved administration of the Reserved subjects and the 
gubieets. subjects, known as central, which are under the 
administration of the Governor-General in Council. As. 
regards these subjects, there are no such statutory Rules. 
providing for the relaxation of the control exercisable over 
them by the Secretary of State or by the Secretary of State 
in Council as there are in the case of the Transferred subjects.. 
The Joint Select Committee 1 was strongly opposed to any . 
statutory divestment of control except over the Transferred 
field. It held that any authority which the Secretary of 
State might decide to pass on to the official Governments in: 
India would be a mere delegation of his own authority and 
responsibility, for the exercise of which in relation to central 
and Reserved subjects he must remain accountable to 
Parliament. Thus there may be delegation of financial 
authority to the Governments in India under the proviso to 
Section 21 of the Act. Under it a grant or appropriation 
may be made by them for ‘any subject in accordance with 
provisions or restrictions prescribed by the Secretary of 
State in Council with the concurrence of a majority of votes. 


1 Second Report from the Joint Select Committee on the Govera- 
ment of India Act, 19]9 (Draft Rules). 
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at a meeting of the Council. Commenting on Devolution 
Rule 27,1 the Joint Select Committee stated ?:— © 
‘ They think that it is unnecessary and undesirable to 
~prescribe by statutory rules under the Act of 1919 the 
extent to which the Secretary of State in Council is prepared 
to delegate to provincial Governments his powers of 
control over expenditure on reserved services. Such 
delegation has always in the past been effected by orders 
--of the Secretary of State in Council made in virtue of the 
powers conferred by the proviso to section 21 of the Act 
of 1915, and the Committee recommend that this practice 
should be continued under the new regime. When the 
Act of 1919 comes into operation, an order under section 
21 of the earlier Act would necessarily assume an entirely 
new complexion, in view of the large measure of control 
over appropriations for reserved services vested by the new 
Act in the provincial Legislative Councils, and such an 
-order might by its provisions well recognize the principles 
to which the Committee alluded in their observations on 
-clause 33 in their Report on the Bill. Thus _ the 
Secretary of State in Council might in some cases permit 
the Governors in Council to dispense with his previous 
sanction to proposed appropriations for new reserved 
expenditure if a resolution approving the same had been 
passed by the Legislative Council. But whatever arrange- 
ment of this kind the Secretary of State in Council might 
think fit to make, the result would be a mere delegation of 
the Secretary of State’s statutory powers. of control, and 
his responsibility to Parliament would and must remain ~ 
undiminished.’ 
Rules * under Section 21 of the Act have been made 


1 See p. 250 or Appendix B. : 

2 Second Report from the Joint Select Committee on the Govern- 
ment of India Act, 1919 (Draft Ruies). 

5 See Resolutions Nos. 1448-E.A. and 1449-E.A., Simla, September 
239, 1922. Vide The Gazette of India, October 7, 1922,’ pp. 1214-18. 
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by the Secretary of State in Council to the effect that 
certain classes of expenditure relating to central 
Rules ; ; 
relating to 2nd Reserved subjects may not be sanctioned * 
expenditures by the Governor-General in Council or by a 
on central : ? ‘ 
atid Governor in Council, as the case may be, without 
Reserved the previous consent of the Secretary of State in 
sated Council. These Rules, which were first published 
on October 7, 1922, have superseded all previous Rules of 
a similar nature. 

Where the previous sanction of the Secretary of State in 
Council is required to any expenditure, it should ordinarily 
be obtained before the Legislative Assembly or the 
Legislative Council, as the case may be, is asked to vote 
supply to meet the expenditure. Departures from this rule 
may be made only in cases of extreme urgency, where the 
time available is so short that the required sanction cannot 
be obtained even by telegraph; but in such cases of 
departure, a-statement must be submitted to the Secretary 
of State in Council, ‘showing all schemes for which supply 
has been asked before sanction has been obtained.’ 

Subject to these Rules and to the provisions of Section 
67A? of the Government of [India Act, the Governor-General 
in Council can authorize expenditure from central revenues 
upon subjects other than provincial, and can also delegate, 
with the previous consent of the Finance Department, such 
authority on such conditions as he may think fit, either to 
an officer subordinate to him or to a local Government 
acting as his agent in relation to a central subject. 

Similarly, subject to those Rules and to the provisions 
of Section 72D? of the Act, a Governor in Council has full 
power to sanction expenditure upon Reserved subjects and, 
with the previous consent of the provincial Finance 


1See Appendix I. 2 See Chapter XIII ante. 
* See Chapter XIV ante. 
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Department, to delegate such power on such conditions as 
he may consider fit, to any officer subordinate to him. 

As regards matters other than financial, relating to the 
Reserved and central subjects, the following recommenda- 
tions have been made by authoritative persons and bodies 
as to what should be the attitude of the Home Government 
towards them under the Reforms. The authors of the 
Joint Report said !:— 

‘Even as regards reserved subjects, while there 
cannot be any abandonment by Parliament of ultimate 
powers of control, there should . . . be such delegation of 
financial and administrative authority as will leave the 
Government of India free, and enable them to leave the © 
provincial Governments free, to work with the expedition 
that is desirable. . . . We are agreed that a wider discre- 
tion ought henceforth to be left to the Governor-General in 
Council ; and that certain matters which are now referred 
Home for sanction might in future be referred merely for 
the information of the Secretary of State in Council. . . 
It will follow in such cases in future that when the policy of 
the executive Government in India is challenged Pariiament 
must be asked to accept the explanation that in accordance 
with deliberate policy the Government of India havé been 
given discretion in respect of the topic in question and that 
for this reason the Secretary of State is not prepared to 
interfere with what has been settled in India. It is not 
part of our plan to make the official Governments in India 
less amenable to the control of Parliament than hitherto. 
It must be for Parliament itself to determine the limits 
which it will set to the exercise of its own powers. On the 
other hand, intervention by Parliament may involve inter- 
vention by the Government of India in matters pees? other-_ 
wise would be recognized as of provincial concern.’ ie 


* Joint Report, para. 292, 
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The:Committee on the Home Administration of Indian 
Affairs observed! in its Report :— 

‘It appears to us that the conception of the Reforms 
Scheme leads naturally to the acceptance of the principle 

. . that where the Government of India find themselves 
in agreement with a conclusion of the Legislative Assembly, 
their joint decision should ordinarily prevail.’ 

And one? of- its specific recommendations was as 
follows :— 

‘Where the Government of India are in agreement with 
a majority of the non-official members of the Legislative 
Assembly, either in regard to legislation or in regard to 
resolutions on the budget or on matters of general 
administration, assent to their joint decision should only 
be withheld in cases in which the Secretary of State feels 
that his responsibility to Parliament for the peace, order ~ 
and good Government of India, or paramount considera- 
tions of Imperial policy, require him to secure reconsider- 
ation of the matter at issue by the Legislative Assembly.’ 

Finally, the Joint Select Committee stated? :— 

‘The Committee have given most careful consideration 
to the relations of the Secretary of State with the 
Government of India, and through it with the provincial 

“Governments. In the relations of the Secretary of State 
with the Governor-General in Council the Committee are 
not of opinion that any statutory change can be made, 
so long as the Governor-General remains responsible 


1 Vide Majority Report, para. 13. 
“Para. 35, 2bzd. 
° Another recommendation of the Committee was :— 

‘As a basis cf delegation, the principle of previous consultation 
between the Secretary of State and the Government of India should 
be substituted in all cases in which the previous sanction of the 
Secretary of State in Council has hitherto been required.’—-Majority 
Report, para. 35. 

* Vide the Joint Select Committee’s Report on Clause 33 of the 
Government of India Bill. 


EZ 
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to Parliament, but in practice the conventions which now 
govern these relations may wisely be modified to meet 
fresh circumstances caused by the creation of a Legislative 
. Assembly with alarge elected majority. In the exercise 
of his responsibility to Parliament, which he cannot 
delegate to any one else, the Secretary of State may 
reasonably consider that only in exceptional. circumstances 
should he be called upon to intervene in matters of purely 
Indian interest where the Government and the Legislature 
of India are in agreement. 

‘This examination of the general proposition leads 
inevitably to the consideration of one special case of 
non-intervention. Nothing is more likely to endanger the 
good relations between India and Great Britain than a 
belief that India’s fiscal policy is dictated from Whitehall in 
the interests of the trade of Great Britain. That such a 
belief exists at the moment there can be no doubt. That 
there ought to be no room for it in the future is equally 
clear. India’s position in the Imperial Conference opened 
the door to negotiation between India and the rest of the 
Empire, but negotiation without power to legislate is likely 
to remain ineffective. A _ satisfactory solution of the 
question can only be guaranteed by the grant of liberty to 
the Government of India to devise those tariff arrange- 
ments which seem best fitted to India’s needs as an integral 
portion of the British Empire. » It cannot be guaranteed by 
statute without limiting the ultimate power of Parliament 
to control the administration of India, and without limiting 
the power of veto which rests in the Crown; and neither 
of these limitations finds a place in any of the statutes in 
the British Empire. It can only therefore be assured by 
an acknowledgment of a convention. Whatever be the 
right fiscal policy for India, for the needs of her consumers 
as well as for her manufacturers, it is quite clear that she 
should have the same liberty to consider her interests as 
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Great Britain, Australia, New Zealand, Canada and South 
Africa. In the opinion of the Committee, therefore, the 
Secretary of State should, as far as possible, avoid inter- 
ference on this subject when the Government of India and 
its Legislature are in agreement, and they think that his 
intervention, when it does take place, should be limited to 
safeguarding the international obligations of the Empire or 
any fiscal arrangements within the Empire to which His 
Majesty’s Government is a party. 

‘The relations of the Secretary of State and of the 
Government of India with provincial governments should, 
in the Committee’s judgment, be regulated by similar 
principles, so far as the reserved subjects are concerned.! 
It follows, therefore, that in purely provincial matters, 
which are reserved, where the provincial government and 
legislature are in agreement, their view should ordinarily 
be allowed to prevail, though it is necessary to bear in 
mind the fact that some reserved subjects do cover 
matters in which the central government is closely 
concerned.’ 

To what extent the above recommendations have been 
The Home  2Ctually given effect to, it is difficult for us to 


Govern- say. In one respect, however, they appear to 
Fut eicak have been followed. The principle of fiscal 
policy of autonomy for India has been definitely accepted 
India. 


by the British Government.” In the course of 
his reply to a deputation from Lancashire on the Indian 


1 Also note the following :—‘It appears to us to follow from 
our general reasoning that in so far as provincial action comes under 
the cognizance of the Secretary of State, either directly or through 
the Government of India, he should regulate his intervention with 
regard to the principle which we have sought to apply to the working 
of the central Government, namely, that where the Government find 
themselves in agreement with a conclusion of the legislature, their 
joint decision should ordinarily be allowed to prevail.’ The ctewe 
Committee, Majority Report, para. 18. 

2 Vide the Report of the Indian Fiscal Commission, 1921-22, p. 4, 
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import duty on cotton goods Mr. Montagu stated? on 


March 23, 1921, as the Secretary of State for India:—‘ After 


that Report by an authoritative Committee of both Houses. 
and Lord Curzon’s promise in the House of Lords, 
it was absolutely impossible for me to interfere with 
the right which I believe was’ wisely given and which 
I am determined to maintain—to give to the Government 
of India the right to consider the interests of India first, 
just as we, without any complaint from any other parts of 
the Empire, and the other parts of the Empire without any 
complaint from us, have always chosen the tariff arrange- 
ments which they think best fitted for their needs, thinking 
of their own citizens first’. In a despatch dated 
June 30, 1921, the Secretary of State stated that he had, 
on behalf of His Majesty’s Government, accepted the 
recommendation of the Joint Select Committee on the 
question of fiscal autonomy for India.? His words. 
were ? :— | 

‘The Secretary of State should, as far as possible, avoid 
interference on this subject when the Government of India 
and the Indian Legislature are in agreement, and it is. 
considered that his intervention when it does take place 
should be limited to safeguarding the international obli- 
gations of the Empire or any fiscal arrangements within 
the Empire to which His Majesty’s Government is a 
party.’ 

The Government of India’s acceptance of the principle 
of discriminating protection as conducive to the best 
interests of India, the appointment of a Tariff Board and 


1Report of the Indian Fiscal Commission, p. 4. Vide also 
Fiscal Policy in India by Dr. P. N. Banerji, pp. 114-16. 

2 Tbid. 

3See p. 381 of Judia’s Parliament, vol. ii, prepared by the 
Director, Central Bureau of Information, Government of India. 
Vide also in this connection the debate in the Council of State 
on the resolution regarding ‘fiscal powers under Constitutional 
Reforms’. Pp. 378-82, zbzd. 
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the recent enactment of a protective measure in favour of 
the Indian steel industry prove the fact that India now 
enjoys some ! amount of freedom in fiscal affairs. 

During the regime of Mr. Montagu’s successor in office, 
the Home interference in Indian affairs appears to have 
increased. This, at least, we gather from the views of one 
who has a right to express an opinion on the question, In 
an article * published in the Contemporary Review, Noveme 
ber, 1923, Sir Tej Bahadur Sapru, who was, till January 
1923, a member of the Viceroy’s Executive Council, wrote 
as follows :— 

‘It must be distinctly recognized that the Government of 
India is not an independent Government, and, howsoever 


* See also in this connection the reply given by Lord Winterton as 
the Under-Secretary of State for India to another deputation repre- 
senting cotton textile interests, on March 29, 1922,in Dr. P.N. 
Banerji’s Fiscal Policy in India, pp. 121-22, or in the J/ndian 
Annual Register, 1922-23, vol. ii, edited by Mr. H. N. Mittra, 
M.A., B.L., pp. 197-200. He stated among other things :—‘l 
should like first of all to dealvery briefly with the constitu- 
tional point that has been raised. I will at once say that of course 
the ultimate financial responsibility under the Government of India 
Act rests with the Secretary of State, but I think it will be generally 
admitted that the Government of India must have wide latitude in 
deciding the steps to be taken in particular instances. ... If you 
accept my argument, real, complete, self-government must always 
be based on fiscal autonomy. However, do not let us raise that 
point at this moment. I would only venture to say with all respéct 
that sooner or later when this question comes to be the subject 
of public controversy and public debate, not perhaps in this 
Parliament but in a future Parliament, when the advance is again 
made, which, I suppose, we all hope will be made as anticipated by 
Parliament—then Parliament will have to make up its mind when 
the question is most emphatically brought up of the cotton interest 
of Lancashire, with all its magnificent record of service and 
devotion to the Empire, on which leg it stands, whether it is 
prepared to say it will grant complete fiscal autonomy to India 
or not.’— The Indian Annual Register, 1922-23, vol. ii, pp. 197-98. 

This statement indicates rather a change of attitude and is 
against the spirit.of the.recommendation of..the Joint Select 
Committee on the question of fiscal autonomy for India. It does not 
appear, however, that the principle underlying it has been followed 
an practice. 

? The article was on ‘ The Problem of India’s Aspirations ’. 
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it may be denied, the fact remains that in all vital matters, 
and sometimes even in unimportant ones, the policy for 
India is formulated not at Delhi, nor at. Simla, but in 
Whitehall. ... Frankly speaking, I am one of those who- 
feel that the position in India would be ever so much 
easier, even under the present constitution, if the Govern- 
ment of India could be left to deal with the local problems 
independently, and if the control of Whitehall over India 
could be substantially relaxed.’ This, then, was the 
position till very recently even under the Reforms. 

The Secretary of State in Council may,* with the 
Power of the COncurrence of a majority of votes at a meeting 
Secretary of of the Council, sell and dispose of any property 
State to sell, ; : 3 
mortgage for the time being vested in. the Crown for the 
and buy purposes of the government of India and raise 
property. 
money on any such property, and purchase and 
acquire any property. . 

As a corporate body, the Secretary of State in Council? 
Rights and May sue and be sued. Neither the Secretary of 
pees State nor any member of his Council is personally 
Secretary of liable in respect of any contract or assurance 
Siatein =‘ made by or on behalf of the Secretary of State 
puns in Council, or any other liability incurred by the 


Secretary of State or the Secretary of State in Council in 


* Section 28 (1) of the Act. 
Any property acquired in pursuance of this section must vest in 
3h. eae for the purposes of the government of India.—Section 28: 
, 267d. 3 
? Section 32 (1) of the Act. See in this connection Ilbert’s Gov- 
ernment of {nadia (third edition), pp. 196-202. 

In England, since the King can do no wrong, ‘he cannot be. 
prosecuted criminally, or, without his own consent, sued civilly in 
tort or in contract in any court in theland. ... Ifa person has a 
Claim against the Crown for.breach of contract, or because his 
property is in its possession, he may bring a Petition of Right, and 
the Crown on the advice of the Home Secretary will order the 
petition indorsed ‘‘ Let right be done’’, when the case proceeds like 
an ordinary suit ’.—Lowell, Government of England, vol. i, p. 27. 
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his or their official capacity.” Nor is any person executing 
any contract on behalf of the Secretary of State in Council 
personally liable in respect of the same. All such liabili- 
ties, and all costs and damages in respect thereof, will be 
borne by the revenues of India.} 

Finally, the Secretary of State in Council must,? within 
indian the first twenty-eight days during which Parlia- 
revenue ment is sitting after Ist May in every year, lay 
Bocandathe before both Houses of Parliament detailed 
laid before accounts of receipts and expenditures, both in 
eae iemeats India and elsewhere, for the financial year 
previous to that last completed, and the latest estimate of 
the same for the last financial year, together with a 
statement exhibiting ‘ the moral and material progress and 
condition of India.’ 

We have in a previous chapter referred to the financial 

powers of some of the Dominion Parliaments. 


ates archi We may note here, by way of contrast, 
3 Pomigion the extent of the Imperial interference with 
Bor ation affairs other than financial, of a self-governing 


administra- Dominion. As regards legislation, though the 
Bon: Governor ‘has an absolute discretion to refuse 
to assent to any and every Bill, practically this is never 
done save on ministerial advice.’* In administration he 
‘has no real control of any public officer, and . . . in effect 
cannot do any executive acts effectively without ministerial 
aid.’* ‘The degree,’ writes Professor Keith, ‘to which 
the Imperial Government interferes in the affairs of a self- 
governing colony has steadily decreased, and now has 
probably reached its minimum, as it may safely be said that 
interference is so restricted as to render further restriction 


1 Section 32 (4) of the Act. 2 Section 26, 767d. 
3 Responsible Government in the Dominions (1909), by Prof. Keith, 
p. 176. 


4 Ibid., p. 183. 
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incompatible with the maintenance of the power at all. ’? 
Similar views have been expressed by Dr. Dicey. ‘ The 
Imperial Parliament,’ he writes,2 ‘now admits and acts 
upon the admission, that any one of the Dominions has 
acquired amoral right to as much independence, at any 
rate in regard to matters occurring within the territory of 
such Dominion, as can from the nature of things be conceded 
to any country which still forms part of the British Empire. 

Any Dominion has now a full and admitted right to 
raise military or naval forces for its own defence. ... 
The Imperial Government ... is now ready at the wish 
of a Dominion to grant to such Dominion the power- to 
amend by law the constitution thereof though created under 
an Act of the Imperial Parliament.’ 


1 Responsible Government in the Dominions (1909) by Prof. Keith, 
184 : 


2 Law of the Constitution bysiir.: Au Dicey (eighth edition), 
Introduction, pp. Xxx~xxxi 
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THE GOVERNMENT OF INDIA 


The Viceroy and Governor-General of India—The title ‘ Viceroy ” 
has no legal basis—History of the office of Governor-General— 
Position of the Governor-General—His powers—Origin of his over- 
ruling power—His powers during absence from his Council— His 
prerogative of mercy—His duties and responsibilities—He must take 
certain oaths. 

The Governor-General in Council—Evolution of the Executive 
Council of the Governor-General—Its present constitution— Procedure 
followed at meetings of the Governor-General’s Council—The 
present Executive Departments of the Government of India—The 
Foreign and Political Department—The Army Department—The 
Home Department—The Legislative Department—The Department 
of Railways and Commerce—The Department of Industries and 
Labour—The Department of Education, Health and Lands—The 
Finance Department—How the Council works, the original system— 
Introduction of the ‘departmental’ system—The present system— 
The Munitions Fraud Case and the resignation of Sir Thomas 
Holland: their constitutional sighificance—The Royal Commission 
upon Decentralization on the transaction of business of the Governor- 
General in Council—Nature of the Council, its irresponsible 
character—The Council Secretaries—Advantages and disadvantages 
,of the appointment of Council Secretaries—Relations between the 
" Government of India and the provincial Governments, before the 
Reforms—Pre-Reforms distribution of the functions of Government— 
How control was exercised by the central Government—The present 
position as regards the control exercised by the Government of India 
over local Governments—Central control over the Transferred 
subjects—Central control over the Reserved subjects—Duty of local 
Governments to supply information— Power to declare and alter the 
boundaries of provinces. 


At the head of the Government of India is the Governor- 
General who has also, as the representative of the Crown 


» 
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in India, borne the title of Viceroy since 1858. ‘This title 
has no statutory basis, since it has as yet found 


Vi ; : : 
poe ery no place in any Parliamentary enactment relating 
BUS to India. The only designation employed in 
irtia.t Acts of Parliament is that of Governor-General. 


The title was first! used in the famous Procla- 
mation by Her Late Majesty Queen Victoria in 1858, which 
referred to Viscount Canning, who had already been 

appointed Governor-General by the Court of 
The title ; : : 
‘Viceroy’ Directors, as ‘Our first Viceroy and Governor- 
hasno = General.’ ‘None of the Warrants appointing 
legal pals Lord Canning’s successors refers to them as 
‘‘ Viceroys’’:; and the-title, which is frequently employed 
in Warrants 2 of Precedence, in the statutes 3 of the Indian 
Orders, and in public notifications, appears to be one of 
ceremony, which may most appropriately be used in 
connexion with the’ state and social functions of the 
Sovereign’s representative, for the Governor-General is the 
sole representative of the Crown in India.’ * 

The origin of the office of Governor-General is to be 
pias traced to the year 1773. As has been stated 
the office. petore,- until. 1773.the three = Presidenciessor 
~ ‘of Gevernor- Bengal, Madras and Bombay, were, in each case, 
peneral: under a President or Governor and a Council 
~ composed of servants of the East India Company and were 
independent of one another. The Regulating Act of 1773 
provided for the appointment of ‘a Governor-General and 
four Counsellors for the government of the Presidency of 
Fort William in Bengal’ and declared Warren Hastings, 


1 The title has also been used in the Royal Proclamation of 
December 23, 1919. 

? See in this connection 7he Gazette of India, August 19, 1922, Part 
I, p. 1029. ; 

coe The Indian Year Book, 1923, edited by Sir Stanley Reed, 
p.992. 

* The Imperial Gazetteer of India, vol. iv, p. 16. 
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who had been appointed Governor of Bengal in 1772, to be 
the first Governor-General. Moreover, ‘ the said Governor- 
General and Council, or the major part of them,’ were 
given by the Act certain powers of control and superintend- 
ence over the Presidencies of Madras and Bombay. These: 
powers of control were further emphasized and enlarged 
by Pitt’s Act of 1784 and the Charter Act of 1793. Finally, 
the Charter Act of 1833 converted the Governor-General of 
Bengal in Council into the Governor-General of India in 
Council! and vested in the latter ‘the superintendence, 
direction and control of the whole civil and military 
government’ of the Company’s territories and revenues in 
India.* But it was not till 1854% when a Lieutenant- 
Governor was appointed, under the Charter Act of 1853, 
for the province of Bengal (including Bihar and Orissa), 
which had hitherto been administered directly by the 
Governor-General of India as the Governor thereof, that the 
Governor-General is. Council ‘ assumed its present character 
of a general controlling authority ’ in British India. 

The Governor-General occupies in many respects a unique 
Decition af position in our constitutional system. Apart 
the from his statutory powers, which are undoubtedly 
aes very great, as the head of the administration, 

he is, as Viceroy, to quote Mr. Ramsay Mac-. 
donald, ‘the Crown visible in India, the ceremonial head. 
of the sovereignty, the great lord.’* He ‘is surrounded 
by pomp and awe; ceremony walks behind and before him, 


1 Section 41 of the Charter Act of 1833; P. Mukherji’s Constztu- 
tional Documents, vol. i. 

« Section 39, zdzd. 

5 Before that, Agra had been carved out of the overgrown Presi- 
dency of Bengal and constituted in 1836 a Lieutenant-Governorship,,. 
under an Act of 1835, in the name of the North-Western Provinces. 

+ The Government of India by Mr. J. Ramsay Macdonald, p. 57. 

‘And yet I desire to say on this parting occasion that I regard the 
office of Viceroy of India, inconceivably laborious as it is, as the 
noblest officein the gift of the British Crown.’—Lord Curzon’s speech 
at the Bycuila Club; Lord Curzon of India, vol. ii, p. 319. 
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and does obeisance to him.’! He is appointed? by the 
Crown by Warrant under the Royal Sign Manual and 
usually holds office for a period of five years. The maxi- 
mum annual salary that may * be paid to him under the 
Act is Rs. 2,56,000. He is not subject (i) to the original 
jurisdiction of any High Court by reason of anything 
counselled, ordered or done by him in his public capacity 
only, or (ii) to the original criminal jurisdiction of any 
High Court in respect of any offence not being treason or 
felony; nor (iii) is he liable to be arrested or imprisoned 
in. any suit or proceeding in any High Court acting in the 
exercise of its original jurisdiction.* 7 

‘The Governor-General, or Viceroy, of India’, wrote 
President Lowell, ‘and the Czar of Russia are 
sometimes said to be the two great autocrats of 
the modern world.’> If we take into consideration the 
‘constitutional position of the Governor-General in the 
“Government of India, this statement appears to be an 
exaggeration of facts even as they were at the time when 
President Lowell made it. But, still, the powers vested in 
the Governor-General by statute or otherwise are immense 
and ‘various © even under the Reforms Scheme. We have, 
in preceding chapters, referred to those of his powers, which 
relate to the Indian legislatures, central and provincial, 
and to Acts passed by them. We have also discussed 
before his power of legislation by the process of certification. 


His powers. 


1 The Government of India by Mr. J. Ramsay Macdonald, p. 54. 

? The appointment is made on the advice of the Prime Minister. — 
Ilbert’s Government of India, p. 204. 

°* According to late Sir C. Ibert, the Viceroy’s actual salary is 
Rs. 2,50,800. Zhe Government of India, 19163 p. 253, 

The Secretary of State in Council ts empowered by the Act to fix the 
actual salary of the Viceroy within the statutory maximum. 

* Section 110 of the Government of India Act. 

° Lowell, Zhe Government of England, vol. ii, p. 42]. 

6 «The Viceroy,’ says Mr. Ramsay Macdonald, ‘performs three 
great functions. He personifies the Crown, he represents the Home 
Government, he is the head of the administration.’— The Government 
of India, p. 57. 
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We now propose to state some of the other powers 
specifically vested in him by the Act or otherwise. He 
may,+ ‘in cases of emergency, make and promulgate 
ordinances for the peace and good government of British 
India or any part thereof,’ which will have the force of law 
for a period not exceeding six months. His power of 
making such ordinances is subject, however, to the same 
restrictions as the power of the Indian Legislature to make 
laws; and any ordinance so made by him may be disallowed 
by the Crown in’Council and may be controlled and super- 
seded by an Act of the Indian Legislature. The last 
limitation is, really speaking, no limitation at all, in view 
of the fact that no measure can be lawfully introduced into 
either Chamber of the Indian Legislature repealing or 
amending any Act or ordinance made by the Governor- 
General without his previous sanction. This power of 
making ordinances has been exercised several times.? He 
has power also to override the majority of his Council and 
act on his own responsibility with regard to any measure 
‘whereby the. safety, tranquillity or interests of British 
India, or of any part thereof, are or may be, in his judg-. 
ment, essentially affected.’% This power is rarely exer- 
cised. It wasunder this provision that Lord Lytton acted in 
March 1879, when he, in opposition to the decision of the 
majority of his Council, exempted from (import) duty the 
coarser kinds of English cotton goods, ‘so that imports of 
all those qualities which could at that time be manufactured 
in India’ might be left free.* 

The origin of this overriding power of the. Governor- . 
General is interesting. Under the Regulating Act of 1773, 

1 Section 72 of the Act. 

2 Only recently (October, 1924), the Governor-General has, at the 
request of the Bengal Government, promulgated an ordinance to 
supplement the ordinary criminal law in Bengal. The ordinance is. 
known as the Bengal Criminal Law (Amendment) Ordinance, 1924. 


3 Section 41 (2) of the Act. 
*See Report of the Indian Fiscal Commission, 1921-22, para. 161. 
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if there arose any difference of opinion on any question 
se brought before a meeting, the Governor-General 
Susi and his Council were to be bound by the decision 
ruling of ‘the major part ofs those present.’ As a 
eS consequence of this provision, Warren Hastings, 
who was made the first Governor-General by the said 
Act, was powerless ‘before his Council. His policies 
were often frustrated and his decisions overruled by 
Francis, Clavering and Monson, three of his four Council- 
lors, acting together in opposition to him. ‘In 1776,’ 
writes Sir Courtenay Ibert, ‘he was reduced to such 
‘depression that he gave his agents in England a conditional 
authority to tender his resignation.’ Though his difficulties 
disappeared, however, with the death of Clavering in 
November 1776, as he could now have his own way by 
means of his casting vote, yet the lesson taught by them 
was there. When Lord Cornwallis was appointed Governor- 
General in 1786, he made it a condition of his acceptanee of 
the office that he should be allowed to overrule his Council, 
if necessary. Accordingly an Act was passed? in 1786, 
which remedied the defect of the Act of 1773 by empower- 
ing the Governor-General to override, in matters of grave 
importance, the decision of the majority of his Council and 
to act on his own responsibility. This power has been 
renewed in subsequent statutes and has been provided for, 
as we have already seen, in the Government of India Act. 
The Governor-General, again, has certain powers 3 
during absence from his Executive Council. Whenever 


1 The Government of India (1916), p. 50. 2Jbtd., G7. 
_  °Section 43 of the Act. Seé The Imperial Gazetteer of India, 
vol. iv, p. 19, in this connection. 

It may be of interest to note here that if any person appointed 
to the office of Governor-General, ‘isin India on or after the event 
on which he is to succeed,’ he may, if he thinks it necessary, exercise 
alone, before he takes his seat in Council, all or any of the powers 
which might be exercised by the Governor-General in Council. 
-—Section 89 of the Government of India Act. 
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the Governor-General in Council declares it to be expedient 
that the Governor-General should visit any part 
the Gover. Of India without his Council, he may be 


nor-General empowered by the former to exercise alone all 
during 


aheence or any of the powers of the Governor-General in 
She his Council: Further, he may, during his absence 
Council. 


from the Executive Council, issue, if he thinks it 
necessary, on his own authority and responsibility, any 
order, which might have been issued by the Governor- 
General in Council, to any local Government, or to any 
officers or servants of the Crown acting under the authority 
of any local Government without previously communicating 
the order to the latter. In any such case he must forthwith 
send a copy of the order issued to the Secretary of State and 
to the local Government concerned with his reasons for 
making the same. ‘This particular power of the Governor- 
General may be suspended by the Secretary of State in 
Council. 

He usually keeps in his own hands the Foreign and 
ne iccia Political Department which ‘ transacts all business 
charge of connected with external politics, with frontier 
the Foreign tribes and with the Native States in India.’ As 
Department. ne ; p 

we shali have occasion later to refer to this 
matter we do not propose to discuss it here. 

The Governor-General, like colonial Governors, enjoys 
now the prerogative of pardon under the revised 


Bente ot Instrument of Royal Instructions issued to 
mercy. him. Clause 5 of the Instrument! runs as 


follows :— 

‘And we do hereby authorize and empower Our said 
Governor-General in Our name and on Our behalf to grant 
to any offender convicted in the exercise of its criminal 
jurisdiction by any Court of Justice within Our said 


1 See Appendix N. 
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territories a pardon either free or subject to such lawful 


conditions as to him may seem fit. ’ : 

According to late Sir Courtenay Ilbert,! the royal 
prerogative of pardon was formerly not expressly conferred 
upon the Governor-General by his warrant of appointment. 
The Governor-General in Council, however, had the power of 
remitting sentences under the Code of Criminal Procedure. 

The delegation of the prerogative of pardon to the 
Governor-General does not diminish, however, ‘ the right 
of the Crown to grant pardons directly, on the advice of 
the Imperial Ministry, since the delegation is a voluntary 
act, and cannot bind or fetter the discretion of the Crown.’ * 
According to Professor Keith, in a self-governing Dominion 


‘in all cases save those of death sentences the Governor 


must accept ministerial advice, unless either imperial 


interests are concerned or he is prepared to find other 
Ministers ; but in the case of death sentences he must exer- 


cise his personal discretion, and cannot relieve himself of 


responsibility by relying on ministerial advice.’* In our 
country the question of granting pardon on ministerial 
advice has not yet arisen for obvious reasons, and the 


exercise of the royal prerogative of mercy is, in the present 


circumstances, presumably left to the personal discretion 


of the Governor-General himself. 


Except in the case of Bengal, Bombay or Madras, the 


Governor of a province is appointed by the 
His powers 


regarding Crown after consultation with the Governor- 


some wee General. The Governor-General can appoint a 
appoint- ; vere 
ts Deputy-Governor to administer a part of a Gover- 


nor’s province. He has also the power to ap- 


point, with the approval of the Crown, Lieutenant-Governors 


* Lhe Government of India (1916), p. 203. 

2 Responsible Government in the Thien by Professor Keith 
(1909), p. 237. 

3 [bid., Ds239, 


* 
a | 
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and the members of their Executive Councils, if necessary. 
Finally, he may, at his discretion, appoint, from among the 
members of the Legislative Assembly, Council Secretaries 
who will hold office during his pleasure and discharge such 
duties in assisting the members of his Executive Council 
as he may assign to them. 

If the Governor-General has certain specific powers, he 

has also certain specific obligations enjoined 
hee es upon him, and if his powers are great, no less 
sibilities. great is his responsibility. ‘In constant and 
3 intimate communication,’ writes Sir George 
Chesney,! ‘with the different governments and administra- 
tive agents throughout the country, as well as with the 
Secretary of State at home; with the immediate charge of 
diplomatic business within and without the Empire, from 
which some cause for anxiety is never absent; loaded, in 
addition, with the burden of ceremonial duties, especially 
in connection with the Chiefs and Princes of a country 
where ceremonial and etiquette possess an exaggerated 
degree of importance, duties ever increasing as the means 
of travel and communication improve; the Governor- 
General of India has literally hardly ever an hour to call 
his own, and the office involves the carrying a sustained 
/ burden of business, high pressure, and anxiety which only 
great powers and public spirit can sustain unimpaired for 
even the few years of a Viceroy’s reign.’ 

Constitutionally, the position of the Governor-General is 
one of subordination to the Secretary of State. And though 
in actual practice the relations between them may be largely 
determined by personal factors and though constitutional 
usage and understandings may to a certain extent obscure 
their exact legal position, yet the subordination is there 


1JTndian Polity, p. 132, See Lord Curzon in India, edited by 
Sir Thomas Raleigh, vol. ii, pp. 315-17. See in this connection also 
Sir William Hunter’s 7he Harl of Mayo, pp. 91-94. 


18 


274 THE INDIAN CONSTITUTION | 


and the politically inferior position of the Governor-General 
cannot be denied. He is required by the revised Instrument 
of Royal Instructions, to which we have already referred, 
to obey the directions of the,Secretary of State. Thus 
begins the Instrument? :— 

‘Whereas by the Government of India Act it is enacted 
that the Governor-General of India is appointed by Warrant 
under Our Royal Sign Manual, and We have by Warrant 
constituted and appointed a Governor-General to exercise 
the said office subject to such instructions and directions? as he, 
or Our Governor-General for the time being, shall from 
time to time receive or have received under Our Royal 
Sign Manual or under the hand of one of Our Principal 
Secretaries of State, etc. .... ; 

It appears that the position in this respect has remained 
unchanged since 1858. For instance, we find the following 
in Queen Victoria’s Proclamation of that year :— 

‘And We, reposing especial trust and confidence in the 
loyalty, ability and judgment of Our right trusty and well 
beloved Cousin and Councillor, Charles John Viscount 
Canning, do hereby constitute and appoint him, the said 
Viscount Canning, to be Our first Viceroy and Governor- 
General in and over Our said territories, and to administer 
the government thereof in Our name, and generally to act 
in Our name and on Our behalf, subject to such Orders and 
Regulations? as he shall, from time to time, receive from us 
through one of Our Principal Secretaries of State.’ 

The Governor-General may not be the ‘agent’ of the 
Secretary of State, but hé is undoubtedly his subordinate #4 
politically. : | 


1 See Appendix N. 2 The Italics are ours. 5 Lotd. 
* Whilst performing his function as the representative of the Home 
Government, the Viceroy ‘is really subordinate to the Secretary of 
State. Lord Salisbury made this perfectly plain to Lord Northbrook 
in 1875. The amount of this subordination, however, depends on 
the personality of the Viceroy and the Secretary. Lord Salisbury 
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Every Governor-General must take the. oath of alle- 

giance and the oath for the due execution of 

pie his office and for the due and impartial 

oaths. administration of justice in. the forms given 

below, and must, either himself or by any other 

person authorized by him, administer to every person who 

may be appointed a Governor, Lieutenant-Governor, Chief 

Commissioner, member of an Executive Council or a 

Minister in India, similar ‘oaths of allegiance and of 
office ’.1— 

FORM OF OATH OF ALLEGIANCE 


I, ... ,do swear that I will be faithful and bear true 
allegiance to His Majesty, King George the Fifth, Emperor 
of India, His Heirs and Successors, according to law. 

So help me God. 


FORM OF OATH OF OFFICE 


I, ... , do swear that I will well and truly serve our 
‘Sovereign, King George the Fifth, Emperor of India, in 
the office of . . . and that I will do right to all manner of 


people after the laws and usages of India, without fear or 
favour, affection or ill-will. 


So help me God. 


He is required by the Royal Instructions’ to be vigilant 
‘that the policy of Parliament as set forth in the Preamble 
to the Government of India Act, 1919, ‘is constantly 
furthered alike by his Government and by the local Gov- 
ernments of . . . Presidencies and Provinces’. He is also 
required by the same Instructions to do everything that lies 
‘in him, consistently with the fulfilment of his responsibilities 


made this subordination apparent with his fist, Lord Morley with 
his persuasiveness ’.—-Mr. J. Ramsay Macdonald, Zhe Government 
ot India, p. 57. 
_ 1See The Gazette of India, June 11, 1921, pp. 850-51; Notification 
No. 1552, June 8, 1921. 

2 See Appendix N. 
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to the Crown and Parliament for the welfare of the 
‘Indian people, that the administration of the central 
subjects may be carried on in harmony with the wishes of 
the people as expressed: by their representatives in the 


Indian Legislature, ‘so far as the same will appear to him 


to be just and reasonable.’ 
We have stated above the specific powers and datas of 
the Governor-General. We now propose to 


The Gover- describe the constitution and functions of his 


nor-General _ : ‘ 3 ; 
in Council. Hxecutive Council and to discuss the powers 


vested in the Governor-General in Council ! as, 
we must bear in mind, the Government of India is 
conducted ‘ not by an individual but by a Committee. No 
important act can be taken without the assent of a majority 
of that Committee.’ # 


1¢The Governor-General in Council is often described as the 
Government of India, a description which is recognized by Indian 
legislation’.—lUbert, The Government of India, p. 202. 


According to Sir C. Ibert, ‘ the Governor-General in Council, as, 


representing the Crown in India, enjoys, in addition to any statutory 
powers, such of the powers, prerogatives, privileges, and immunities: 
appertaining to the Crown as are appropriate to the case and con- 
sistent with the system of law in force in India. . .. The Governor- 
General in Council has also, by delegaticn, powers of making 


treaties and arrangements with Asiatic States, of exercising juris~ 


diction and other powers in foreign territory, and of acqutring and 
ceding territory ’.— Zhe Government of India, p. 203. 

See also in this connection Comparative AONE CE Law 
by Mr. N. N. Ghosh, pp» 252-53. 

2 Lord Curzon’s speech on the occasion of a dinner given by the: 
United Service Club, Simla, on September 30, 1905. -—Lord Curzon 
in India, vol. ii, p. 299. 

Continuing, Lord Curzon said in the course of his speech :— 

‘The Viceroy is constantly spoken of as though he and he alone- 
were the Government. This is of course unjust to his colleagues, 
who are equally responsible with himself, and very often deserve 
the credit which he unfairly obtains. On the other hand, it is. 
sometimes unfair to him; for he may have to bear the entire res- 
ponsibility for administrative acts or policies which were partici- 
pated in‘and perhaps originated by them. . . ._ The Viceroy has no- 
more weight in his Council than any individual member of. it.’ 

The last sentence in the quotation is, as Mr. Ramsay Macdonald 
puts it, ‘a fanciful exaggeration of the Viceroy’s weakness.’ 


Sere aly GSS Rag 
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The constitution of the Executive Council of the 
Evolution of OVernor-General has been altered from time to 
the Execu- time. The Council as originally constituted by 
eee the Regulating Act of 1773 consisted of four 
Governor- members named in the Act.1 The number of 
paren, councillors was reduced by Pitt’s Act of 1784 to 
three, of whom the Commander-in-Chief of the Company’s 
forces in India for the time being was to be one and to 
have precedence in Council next to the Governor-General.? 
The Charter Act of 1793 fixed the number of members at 
three and provided further that if the offices of Governor- 
General and Commander-in-Chief were not united in the 
same person, which might be allowed undsr an Act of 
1786, the Commander-in-Chief might be a member of the 
Council of Fort William, if specially appointed so by the 
Court of Directors, and that, if so appointed, he should 
have rank and precedence next to the Governor-General.? 
The Charter Act of 1833 authorized the appointment of 
four ordinary members and’ one extraordinary member of 
Council.4 The Commander-in-Chief was to be the extra- 
ordinary member of Council, if so appointed. Of the 
ordinary members, three were to be recruited from the 
Company’s service, but the fourth member were to be > 
appointed from outside the service. The duty of the 
fourth ordinary member had been confined entirely to 
legislation till 1853 when he was made, under the Charter 
Act of that year, a ‘full executive member’ and thus placed 
on the same footing with the other ordinary members of 
the Council. The number of the ordinary members of the 
Council was increased to five by the Indian Councils Act of 


* The East India Company Act, 1773, Section 10; P. Mukherji’s 
Constitutional Documents, vol. i. . 
2 The East India Company Act, 1784, Section 18, zdzd. 
>% The Charter Act of 1793, Section 32; P. Mukherji’s Constitu- 
fional Documents, vol. 1. 
* The Charter Act of 1833, Section 40, zdzd. 
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1861 which also continued the provision of the Act of 1833 
relating to the appointment of the Commander-in-Chief 
as an extraordinary member.! It further enacted that 
whenever the Council would meet in Madras or Bombay, 
the local Governor would be another. extraordinary 
member of the Council.2. The Indian Counciis Act of 
1874 ° authorized the appointment of a sixth ordinary 
member to the Council for pubiic works purposes, but 
the power given by this Act was not: always .exercised. 
An amending Act * passed in 1904 removed the restriction 
that the appointment of the sixth ordinary member should 
be only for public works purposes. The Government of 
India Act, 1915,° fixed the maximum number of the ordi- 
nary members at six and provided for the appointment 
of the Commander-in-Chief as an extraordinary member. 
It re-enacted the provision, referred to above, that when- 
ever the Council would assemble in any province having 
a Governor, the latter would be another extraordinary 
member of the Council. Thus the Council before the 
Reforms consisted ordinarily of six ordinary members and 
the Commander-in-Chief as an extraordinary member 
thereof. 
Under the existing Act © the Council is to consist of such 
number of members as the Crown may think fit to 
Its present’ appoint. Thus the statutory limitation on the 
pees number ofits members, which existed previously, 
| has now been removed. This has been done. 
obviously in pursuance of the recommendations both of the 
authors of the Joint Report and of the Joint Select. 


1'he Indian Councils Act; 1861, Section 3 ; P. Mukherji’s Comstztu- 
tional Documents, vol. i. 
2 The Indian Councils Act, 1861, Section 9, 267d. 
3 Section 1. 
4 (bid. 
5 Sections 36 and 37. 
* Section 36 (2) of the Act. 
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Committee. The charged relations of the Government of 
India ‘with provincial governments,’ write the authors of 
the Joint Report, ! ‘ will in themselves materially affect the 
_ volume of work coming before the departments, and for this 
reason alone some redistribution will be necessary. We 
would therefore abolish such statutory restrictions as now 
exist in respect of the appointment of members of the 
Governor-General’s Council so as to give greater elasticity 
both in respect of the size. of the Government and the dis- 
tribution of work.’ The Joint Select Committee also recom- 
mended ? that the limitation on the number of the members 
of the Executive Council should be removed; that three 
members of that Council should continue to be public servants 
or ex-public servants having not less than ten years’ experi- 
ence in the service of the Crown in India; and that one 
member of the Council should have definite legal qualifica- 
tions which might be gained in India as well as in the 
United Kingdom. Accordingly it has been provided in the: 
Act * that three at least of the members of the Council 
must be persons who have been in the service of the Crown 
in India for not less than ten years,-and one must be a 
barrister of England or Ireland, or a member of the 
Faculty of Advocates of Scotland, or a pleader of a High 
Court in India of not less than ten years’ standing. If 
any member of the Council other than the Commander-in- 
Chief is at the time of his appointment in the military 
service of the Crown, he must not, so long as he continues 
to be a member, hold any military command or be employed 
in actual military duties. If the Commander-in-Chief is a 
member of the Council, he must have, subject to the 
provisions of the Act, rank and precedence in the Council 


©Para. 271; 

2 The Joint Select Committee’s EeDGrs on Clause 28 of the Gov ern 
ment of India Bill. 

5 Section 36 (3). 
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next to the Governor-General.1 The Council, as at 
present constituted, consists of seven members including 
the Commander-in-Chief who is no longer to be regarded 
as an extraordinary member, since the classification of 
members as ordinary and extraordinary, which formerly 
existed, has been abolished by the present Act.* There 
are now three Indian members on the Council. The increase 
in the number of the Indian members to three has been made 
in pursuance of the recommendation of the Joint Select 
Committee that ‘not less than three members of the 
Council should be Indians.’ It may be noted here that 
there is nothing in the Act to prevent all the members of 
the Council from being Indians, provided, of course, they 
satisfy the statutory requirements stated above. The Act 
distinctly lays down that no native of British India, nor any 
subject of His Majesty resident therein, shall, by reason 
only of his religion, place of birth, descent, colour, or any 
of them, be disabled from holding. any office under the 
Crown in India.* It will only require a bold effort of 
statesmanship to Indianize the Council completely. We 
may note, however, in this connection, as the Joint Select 
Committee has remarked, that ‘the members of the Council 
drawn from the ranks of the public servants will, as time 
goes on, be more and more likely to be of Indian rather — 
than of European extraction.’° It need not perhaps be 
stated here that these questions will not at all arise when 
India will attain full Dominion status. 

The members of the Council are appointed by the Crown 
on the advice of the Secretary of State and usually hold 


* Section 37 of the Act. 
? Ibid. 
° Joint Select Committee Report on Clause 28 of the Government of 
India Bill. 
* Section 96 of the Act. 
* See the Report of the Joint Select Committee on Clause 28 
of the Government of India Bill. 
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office for a term of five years.! Every member of the 
Council other than the Commander-in-Chief is paid a 
salary of Rs. 80,000 per annum. ‘This is also the maximum 
amount payable to him under the Act. The salary of the 
‘CCommander-in-Chief is one hundred thousand -rupees a 
year.* It need not, perhaps, be said that these salaries 
are paid out of the revenues of India. 

A member of the Council is appointed to be its Vice- 
President by the Governor-General. The Council 


‘Procedure ¢ : : 

followed at meets in such places in India as the Governor- 
eee General in Council appoints. At any meeting 
Governor: Of the Council the Governor-General or any other 


General’S = yerson presiding and one member of the Council 
Council. : 7 ‘ 
other than the Commander-in-Chief may exercise 
all the functions of the Governor-General in Council. In case 
of difference of opinion on any question brought before a 
meeting of the Council, the Governor-General in Council is 
ordinarily bound by the decision of the majority of those 
present, and, if they are equally divided, the Governor- 
‘General or any other person presiding has a second or casting 


1It may be noted here that any member of the centrai executive 
Council other than the Commander-in-Chief (or any member of a 
provincial Executive Council) may be granted leave of absence 
under medical certificate for a period not exceeding six ‘months. 
The member retains his office during his absence and on his return 
and resumption of his duties is entitled to receive half his salary for 
the period of his absence. But if his absence exceeds six months, 
his office must become vacant.—Section 86 of the Act. 

Since the above was written, Section 86 has been aimended. See 
Appendix O. 

A temporary vacancy in the office of a member of the central 
Executive Council other than the Commander-in-Chief, or of a 
member of the Executive Council of a Governor, may be filled by the 
Governor-General in Council, or a Governor in Council as the case 
may be.—Section 92 (1) of the Act. But the Secretary of State 
may prohibit the filling of a temporary vacancy in the central Execu- 
tive Council. And if a temporary appointment has already been 
made, it must be cancelled as soon as the Governor-General is 
informed of the desire of the Secretary of State. 

? This is also the maximum payable under the Act. 
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vote.’ But if, as has been seen before, any measure is 


proposed before the Governor-General in Council whereby 
the safety, tranquillity or interests of British India, or of 
any part thereof, are or may be, in the judgment of the 
Governor-General, essentially affected, he (i.e. the Governor- 
General) may overrule the majority if they dissent from his 
view and act on his own authority and responsibility.* In 
every such case any two dissentient members may require 
that the matter in dispute and the fact of their dissent be 
reported to the Secretary of State. The report must be 
sent together with copies of any minutes which may have 
been recorded on the subject by the members of the 
Council. * It may be noted here that the Governor-General 
cannot, under his overruling power, do anything which he 
could not lawfully have done with the concurrence of his 
Executive Council.* If the Governor-General is absent 
from any meeting of the Council owing to indisposition or 
any other cause, the Vice-President, or, if he too is absent, 
the senior member other than the Commander-in-Chief 
present at the meeting presides thereat.° The person 
presiding has the same powers as the Governor-General 
would have-had if present. But if the Governor-General 
happens to be at the time at the place where the meeting is 
held, any act done at the meeting requires his signature, 
if he is in a position to sign it. If, however, he refuses to 
sign the act, it becomes null and void.. During the absence 
of the Governor-General on tour a member in charge of 
a Department may call together an informal meeting of 
his colleagues to discuss an important or emergent case, 
the result being reported to the Governor-General. ® All 
orders of the Governor-General in Council must be issued 


* Section 41 of the Act. 2 (bid. 

3 Joid. * bid. 

> Section 42 of the Act. 

© Resolution on the Report of the Government of India Secretariat 
Procedure Committee.— Vide The Gazette of India, September 18, 1920. 


THE GOVERNMENT OF INDIA 283. 


in the name of the Governor-General in Council, and must 
be signed by a Secretary to the Government of India, or 
otherwise, as the Governor-General in Council may direct.! 
An order so signed cannot be called into question in any legal 
proceeding. * The Governor-General has been empowered 
by the Act to make rules and orders for the more conveni- 
ent transaction of business in his Council.% Any order 
made, or act done, in accordance therewith must be regarded 
as the order or the act of the Governor-General in Council. # 

Under the present system, which was first introduced by 
The present Lord Canning and which we shall have occasion to. 
executive describe in detail later, the business of the 
pee 1S Governor-General in Council is distributed among 
Government Various Departments somewhat on the lines of the 
of India. British Cabinet. Each member of the Council is 
in charge of one or two Departments of the administration, 
the Viceroy keeping usually the Foreign and Political 
Department in his own hands. ‘The work of the Council 
has been variously, distributed from time to time. The 
existing division of business among the different Depart- 
ments was made by the Governor-General by an order 
dated April 11, 1923.5 There are at present nine Depart- 
ments—(i) Foreign and Political, (ii) Railways and Com- 
merce, (iii) Industries and Labour, (iv) Education, Health 
and Lands, ¢v) Army, (vi) Home, (vii) Legislative, (viii). 
Finance, and (ix) Ecclesiastical. ‘The member in charge 
of the Department of Railways and Commerce holds charge 
also of the Ecclesiastical Department, and the Governor- 
General himself, as stated above, administers the Foreign 
and Political Department. 


* Section 40 of the Act. 

*°Lb6td «= 

3 [bid. 

* bid. | 
5 Vide The Englishman (Dak edition), April 13, 1923. 
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The Foreign and Political Department deals with 
questions relating to external politics, frontier 
‘The Foreign tribes, and Statesin India.1 It also exercises 
and Political ae ’ 
Department. Control over the general administration of 
Ajmer-Merwara, the North-West Frontier Pro- 
vince and British Beluchistan. This Department, according - 
to Sir George Chesney,” is ‘the most important and perhaps 
the most laborious of all.’ Describing the varied nature of 
the work usually done by an officer of this Department, 
Lord Curzon said in one of his parting speeches *:—‘ The 
public at large hardly realizes what the Political (i.e. an 
officer of the Political Department) may be called upon to 
do. At one moment he may be grinding in the Foreign 
‘Office, at another he may be required to. stiffen the 
administration of a backward Native State, at a third he 
may be presiding over a 7irga of unruly tribesmen on the 
frontier, at a fourth he may be demarcating a boundary 
-amid the wilds of Tibet or the sands of Seistan. ‘There is 
no more varied or responsible service in the world than the - 
Political Department of the Government of India.’ In the 
course of another speech * he stated, ‘The work of the 
Foreign Department is unusually responsible, and. . . it 
embraces three spheres of action so entirely different and 
requiring such an opposite equipment of principles and 
knowledge as the conduct of relations with the whole of 
the Native States of India, the management of the frontier 
provinces and handling of the frontier tribes, and the 
offering of advice to His.Majesty’s Government on practi- 
cally the entire foreign policy of Asia, which mainly or 
wholly concerns Great Britain in its relation to India.’ 
‘The Foreign Department also ‘deals with questions of 


1 Vide The Imperial Gazetteer of India, vol. iv, p. 21. 
? Indian Polity, p. 124. 

° Lord Curzon in India, vol. ii, p. 304. 

Sta. De Si 74 


THE GOVERNMENT OF INDIA 285 


ceremonial, and with matters relating to the Indian Orders.” 
In réspect of this- Department the Viceroy is, in the words. 
of Lord Curzon, in the exact position of an ordinary 
member of Council. He is assisted in his work by two 
Secretaries, one Foreign and the other Political, two 
Deputy-Secretaries, one Under-Secretary, one Assistant. 
Secretary and a number of other officers. 
The Army Department transacts! all business ‘ connected 
with the administration of the Army, the 
The Army o Es af) : 
Department. fOrmulation and execution of the military policy 
of the Government of India, the responsibility 
for maintaining every branch of the Army, combatant and 
non-combatant, in a state of efficiency and the supreme 
direction of any military operations based upon India.’ It 
is also concerned with the administration of the Royal 
Indian Marine and the Royal Air Force in India, ‘in so far 
-as questions requiring the orders of the Government of 
India are concerned.’ * The Commander-in-Chief has dual. 
functions in India: he is both the chief,executive officer of 
the Army and, by custom, the Army Member of the 
Viceroy’s Executive Council. He is thus the sole military 
adviser of the Government of India. Besides, he adminis- 
ters the Royal Indian Marine and the Royal Air Force in 
India.* He is assisted by a Secretary, who is now a civilian, 
a Deputy Secretary, an establishment officer and two 
Assistant Secretaries. The Secretary, like other Secretaries. 
in the civil Departments, is a Secretary to the Government 
of India and has the constitutional right of access to the 
Governor-General. He represents the Army Department 
in that Chamber of the Indian Legislature of which the 
Commander-in-Chief does not happen to be a member. 


1See pp. 51 and 52 of The Army in India and tts Evolution, 
3924, published by the Superintendent, Government eRe India. 
2 [bid., p. 54. 
3 Jbid., p. 52. : 
* loid., Bp. of. : 
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The Governor-General in Council exercises the same 
authority over the administration of the Army as he does 
in respect of the administration of other Departments of the 
Government. As it is a recognized liability of the Govern- 
ment of England to come, in a grave emergency, to India’s 
assistance with the armed forces of the Crown in England, 
the British Government and its representative, the Secretary 
of State for India, claim to have ‘a special responsibility and 
authority in regard to the military administration in India.’? 
The Secretary in the Military Department of the India 
‘Office is the chief adviser of the Secretary of State on 
Indian military questions.* He is usually an officer of the 
rank of Lieutenant-General recruited from the Indian 
Army.* He is assisted by one first grade staff officer 
selected also from the Indian Army.> He is expected to 
visit India during the tenure of his office that he may keep 
in touch with the current of Indian affairs. Besides, a 
retired Indian Army officer of high rank is usually 
appointed to the Council of India. ® 

The Home Department’ deals with all business connected 

with the general internal administration of 
bepertmeat, British India. Internal politics, Indian Civil 

Service, law and justice, jails, police and a 
number of other subjects including the administration of 
the Arms Acts and of the penal settlement of Port Blair in 
the Andaman Islands are within the jurisdiction of this 
Department. As most of the subjects dealt with by this 
‘Department are under the administration of local Govern- 
ments, the work of the Home Department is, to a large 
-extent, the work of supervision, direction and control. 


1 The Army in India and ils Evolution, p. 50. 

> Tbid. 3 bid. 

4 Jbid. 

= 1074, 

S [bid. . . 
? Vide The Imperial Gazelteer of India, vol. iv, p. 23. 
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The member in charge of this Department is known as 
the Law Member. If a Bill introduced ‘into 
Aedes see either Chamber of the Indian Legislature is 
ment. referred to. a Select Committee of the Chamber, 
the Law Member, if he is a member of the 
Chamber, must be the Chairman of the Committee. Even 
if he does not happen to be a member of the Chamber, he 
has the right of attending at, and taking part in the delibe- 
rations of, the meetings of the Select Committee.! The 
chief functions of this Department are to prepare the drafts ~ 
of all Bills introduced into either Chamber of the Indian 
Legislature, to assist the other Departments of the Govern- 
ment with legal advice when necessary, and to examine the 
‘projects of legislation of local Governments when they 
are referred to the Government of India, or the Acts passed 
by local Legislatures. The Department is also consulted 
before any statutory rules having the force of law are 
issued. 


The Depart! © This Department deals * with all work connec- 
Buea ted with railways, shipping, trade and commerce 
and including tariffs, import and export regulations, 


Commerce. statistics, life assurance and actuarial work. 
The Department of Industries and Labour ? is concerned 

with labour legislation, inter-provincial migra- 

The Depart- . : d 

dent of tion, Factories Act; International Labour Orga- 

Industries nization, Petroleum and Explosive Act, patents, 

-and Labour. : : ; : 
designs and copyrights, steam-boiler and electri- 

city legislation, stores, geology and minerals, printing and 

stationery, civil aviation, meteorology, development of 

industries (central aspects), Posts and Telegraphs, Public 

Works, and Irrigation. 


1 The Legislative Assembly Standing Order 40 and the Council of 
State Standing Order 39. 

2 The Governor-General’s Order, dated Simla, April 11, 1923. 

3 Tbid. 
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This Department ! deals with education, land revenue, civil 
veterinary, agriculture, forests, central research 
Seiad dare on above subjects, botanical survey, famine, 
Education, control ‘of food-stuffs, external emigration, Sur- 
oa aie vey of India, Medical. Services and Public Health,. 
Zoology, local self- -government, libraries and 
Saris archeology and museums. 
The Finance Member of the Government of India is in 
charge of the Finance Department. ‘This Depart- 
The Finance sent is mainly concerned with the general 
Depart- Bete : 3 
eres _ administration of central finance; with some 
supervision of provincial finance; with questions 
relating to the salaries, leave and pensions of public 
officers; and with auditing and accounts, currency, banking, 
exchange, Mints and the public debt of. India. A separate 
branch of this Department, known as the Military Finance 
Department, deals with all matters relating to the financial 
administration of the Army.” Subjects like customs, salt, 
opium, excise. and stamps are administered by a Board of 
Revenue working as apart ofthis Department. It is the 
duty of the Finance Member to keep expenditure within 
legitimate limits. He has to examine, from the financial 
point of view, any scheme or proposal brought before the - 
‘Governor-General in Council, which is likely to involve the 
expenditure of public money. He is, so to speak, the 
guardian of public revenue. He is the Chairman of the 
Committee on Public accounts, to which we have referred 
before. His annual financial statement, known as the 
Budget, is looked up to with great eagerness, not unmixed 
with anxiety, throughout the country. 


~ 


1 The Governor-General’s Order, dated Simla, April 11, 1923. 

2 Vide The Imperial Gazetteer of India, vol. iv, p. 25. 

* Describing the work of this Department Sir Malcolm Hailey 
(sometime Finance Member) said in the course of one of his speeches 
in the Legislative Assembly as follows :— 

‘We have to explain what we have done with the money voted 


om 


Ss . 


~ How the 
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We shall now describe the manner in which the business 
of the Council is transacted. During the adminis- 

Couneit tration of the East India Company, every>case, 
works: the however unimportant, was supposed to be placed: 
ce before all the members of the Government, and 
to be decided by them collectively. As Sir 

William Hunter vividly describes,! ‘under the Company 
every case actually passed through the hands of each 
Member of Council, circulating at a snail’s pace in little 
mahogany boxes from one Councillor’s house to another.’ 
‘The system involved,’ said a former Member of Council, ‘an 
amount of elaborate minute writing which seems now hardly 
conceivable. The Governor-General and the Council used 
to perform work which would now be disposed of by an 
Under-Secretary... The work of the Council enormously 
increased in all directions as a consequence of the policy 
pursued by Lord Dalhousie’s Government and the necessity 
of changing the old cumbrous method of doing business 
collectively was keenly felt. Lord Canning abolished the 
old method and introduced? a beginning of the present 


by the House during the past year. We have to explain whether our 


anticipations of revenue have been fulfilled or not. We have to 
explain to it (i.e. Assembly) why and how in any particular case we 
have exceeded the grants made*to us. We have to lay before the 
House a very complete scheme of operations, not only of revenue and 
expenditure, but of ways and means finance for the coming year, 
We have to justify this to the House, and we have to obtain practi- 
cally every penny of it in the form of a direct demand for a grant. 

. . The second branch of my Department is concerned with such 
matters as financial rules, financial regulations and relations with the 
Provincial Governments. . . . Then comes a*very important branch, 
I mean that relating to what we call pure finance, that is, all those 
questions relating to the provision of ways and means, the adjustment 
of remittance transactions, the paper currency issue, the raising of 
loans, and the provision of every day finance by means of Treasury 
Bills, advances from the Bank and the like’.—Vide Legislative 
Assembly Debates, pp. 1768-69; January 19, 1922. 

1 The Earl of Mayo (Rulers of India Series), p. 81. Read in 
this connection Chapter. III of that book. 

2 [bid. 

5 See Lndian Polity ne Sir George Chesney, p. 123. 
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“ 


*‘ Departmental’ system, under which each member of the 
Council is placed in charge of one or more 
Introduc- are , ; 
tion of the Dranches of the administration, only important 
* Depart- matters being referred to the Viceroy, or to the 
mental ’ : 
system. whole Council. The arrangement made by Lord 
Canning was at first informal and was a matter of 
private understanding within the Council. It was legalized 
under the Indian Councils Act, 1861, which empowered ! 
the Governor-General, as we have seen before, to make 
rules and orders for the more convenient transaction of 
business in his Council, and provided that any order made 
or act done in accordance therewith should be regarded as 
the order or act of the Governor-General in Council. 

The system as subsequently developed has been thus 
described by Sir John Strachey *?:— ‘Although the 
separation of departments in India is less complete than in 
England, and the authority of amember of Council much 
less extensive and exclusive than that of an English 
Secretary of State, the members of Councii are now 
virtually Cabinet ministers, each of whom has charge of one 
of the great departments of the Government. Their 
ordinary duties are rather those of administrators than of 
councillors. The Governor-General regulates the manner 
in which the public business shall be distributed among 
them. He usually keeps the Foreign department in his 
own hands. ... While the member of Council takes the 
place of the English Secretary of State, there is in each 
department a Secretary holding a position analogous to 
that of a permanent Under-Secretary in England. It is 
the duty of this secretary to place every case before the 
Governor-General or member in charge of his department, 
in a form in which it is ready for decision. He submits 


1See Section 8 of the Indian Councils Act, 1861—P,. Mukherji’s 


Documents, vol. i. . 
2 India, Its Administration and Progress (1903 ed.), pp. 60-61. 
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with it a statement of his own opinion. In minor cases the 
member of Council passes orders which are final. If the 
matter be one of greater importance, he sends on the 
papers, with his own orders, to the Governor-General for 
his approval. If the Governor-General concurs, and thinks 
_further discussion unnecessary, the orders are issued. If 
he does not concur, he directs that the-case shall be brought 
before the Council, as in England an important case might 
come before the Cabinet. The duty rests upon the 
secretary, apart from his responsibility towards the member 
of Council in charge of the department, of bringing 
personally to the knowledge of the Governor-General 
every matter of special importance. All orders of the 
Government are issued in the name of the Governor-General 
in Council.’ ! 
The practice now in vogue ” is substantially the same as 
described above. The Council meets usually 
The present ie : : 
system. once a week, but special meetings may be held 
at any time, if necessary. The meetings are not 
open to the public. The members of the Council cannot act 
otherwise than in Council, or ‘ by the implied authority of the 
Governor-General in Council.’ Under the rules of business 
laid down by the Governor-General, minor matters relating 
to a Department are disposed of by the member in charge 
of the Department, without. being brought before the 
Viceroy or the Council. All important questions, and 
specially those in which two Departments fail to come to 
an agreement or a local Government has to be over- 
ruled, are referred to the Viceroy. He may himself pass 
orders in respect of such cases or may refer them to 
the whole Council. ‘’The statutory rules framed under 
the Government of India Act require,’ says an official 


1 See in this connection also Zhe Earl of Mayo, by Sir William 
Huater, pp. 83-84. 
2 Vide the Fifth Decennial Report, p. 53. 
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communique,! ‘ that every case, which in the opinion of the 
member in charge of the depattment to which the subject 
belongs is of major importance, shall be submitted by him 
to the Governor-General with the orders proposed by him.’ 
And lest there should be any case of omission to refer an 
important matter to the Viceroy, there is an additional 
safeguard provided ‘ through the position occupied by the 
Secretaries to the Government of India who, while they 
are charged with the duty of seeing that the rules of 
business are duly observed, are at the same time given a - 
status independent of the members with the right of 
referring at their discretion any case at any stage for the 
Governor-General’s orders.’ 2. Sir Thomas Holland, who 
was once the member in charge of the Department of 
Industries, was practically censured by the Governor-~ 
General in Council and had to resign his membership of 
the Viceroy’s Executive Council for his failure to submit a 
matter of public importance to the Governor-General before 
he issued orders thereon inthe name of the Government 
of India. ‘The facts * of the case are as follow:— 

Four persons, namely, C. S. Waite, Rai Bahadur Sukhlal 
eowtaa Karnani, J. C. Banerji and H. Stringer, were: 
fions Fraud Charged with conspiring to cheatin regard to 
pel the the supply of a quantity of wire rope to the 
of nee "Munitions Board in August, 1918. While the 
sie trial was proceeding, Sir Thomas Holland 
their consti: Gecided to withdraw from the prosecution, and 
tutional sig- issued orders accordingly, on the ground that if 
nificance. - : a 5 

the prosecution of Karnani and Banerji were 


proceeded with. widespread commercial and industrial 


1The communique was issued on August 28, 1921, by the Govern- 
ment of India in the Industries Department on the ‘ Munitions 
Fraud Case.’ ~ 

2See the communique on ‘The Munitions Fraud case,’ dated 
August 28, 1924. 

3 Tbid. 
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interests would be seriously affected by reason of the 
association of these persons with various business concerns, — 
mainly of a Swadesht character, and that the Government 
considered that it was preferable that these men, though 
guilty, should escape punishment rather than that a large 
number of innocent persons should suffer loss. Intense 
agitation followed the withdrawal both in India and in 
England. Thereupon the Government of India in the 
Industries Department issued a lengthy statement reviewing 
the whole case. It made it clear therein that it was 
impossible to justify the withdrawal in this case on the 
specific grounds given, and emphasized that withdrawal 
from a prosecution on the ground that a section of the 
financial or commercial community would suffer from a 
conviction was inconsistent with the principles on which 
justice should be administered and called for- the most 
emphatic repudiation from the Government. The Govern- 
ment also took the strongest exception to the suggestion 
that it might be preferable that men though guilty should 
escapé punishment rather than that a large number of 
innocent persons should suffer loss. Continuing, the 
- Governor-General in Council stated that Sir Thomas 
Holland had committed an error of judgment. in failing to 
submit the matter to the Governor-General. Sir Thomas 
Holland himself expressed his deep regret at his omission 
to invite the attention of the Governor-General to the case 
during the period of its reconsideration or to take his 
instructions before issuing orders in modification of the 
previous decision favouring prosecution. No responsibility 
attached in this case to the Secretary in the Industries 
Department, since the matter had been placed outside his 
jurisdiction by a special resolution of the Government of 
India passed in February, 1921. 

Questions raising important administrative issues or 
- laying down general policies-are invariably settled in the 
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whole Council. In case of difference of opinion on any ques- 
tion the vote of the majority prevails, subject, of course, to 
the power of the Governor-General to override 


The Royal mes ; : 

Commission the majority in special cases. In case of an 
Dacenedii: equality of votes on both sides, the Governor- 
zation General or any person presiding has a casting 
on thee vote. 

transaction ; ‘ : 

of the busi- We close this topic with an extract from the 


Warnes Report of the Royal Commission upon Decent- 
Generalin alization in India.. The reader will find in this 
Council. extract a most detailed and interesting, and at the 
same time a most authoritative, description of the manner in 
which the business of the Governor-General in Council is 
transacted and also of the procedure of work in the Imperial 
Secretariat. 1 

‘In regard to his own Department, each Member of 
Council is largely in the position of a Minister of State, 
and has the final voice in ordinary departmental matters. 
But any question of special importance, and any matter in 
which it is proposed to overrule the. views of a local 
Government, must ordinarily be referred to the Viceroy. 
This latter provision acts as a Safeguard against undue 
interference with the local Governments, but it necessarily 
throws a large amount of work on the Viceroy. In the 
year 1907-8, no iess than 21:7 per cent. of the cases which 
arose in, or came up to, the Home Department, required 
submission to the Viceroy. The Home Department is, 
however, concerned with questions which are, in a special 
degree, subject to review by the Head of the Government, 
and we believe that in other Departments the percentage of 
cases referred to the Viceroy is considerably less. Any 
matter originating in one Department which also affects 
another must be referred to the latter, and in the event of 


* Report of the Royal Commission upon Decentralization in India 
(1909), vol. i, paras. 19-22. 
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the Departments not being able to agree, the case would © 
have to be referred to the Viceroy. 

‘The Members of Council meet periodically as a Cabinet 
—ordinarily once a week—to discuss questions which the 
Viceroy desires to put before them, or which a Member, 
who has been overruled by the Viceroy, has asked to be 
referred to Council. The Secretary in the Department 
primarily concerned with a Council case attends the Council 
meeting for the purpose of furnishing any information 
which may be required of him. If there is a difference of 
opinion in the Council the decision of the majority ordinari- 
ly prevails, but the Viceroy can overrule a majority if he 
considers that the matter is of such grave importance as to 
justify such a step. : 

‘Each Departmental office is in the subordinate charge 
of a Secretary, ! whose position corresponds very much to 
that of a permanent Under-Secretary of State in the United 
Kingdom, but with these differences, that the Secretary, as 
above stated, is present at Council meetings; that he 
attends on the Viceroy, usually once a week, and discusses 
with him all matters of importance arising in his Department ; 
that he has the right of bringing to the Viceroy’s special 
notice any case in which he considers that His Excellency’s 
concurrence should be obtained to action proposed by the 
Departmental Member of Council; and that his tenure of 
office is usually limited to three years. . ... The Secre- 
taries have under them Deputy, Under, and Assistant 
Secretaries, together with the ordinary clerical establish- 
INEST S Ett 7 

‘A case coming up to a Government of India Secretariat 
is first of all noted on by the clerical branch of the office. 
It then goes, usually, to an Assistant or Under-Secretary, 


1There are now two Secretaries—one Foreign and the other 
Political—in the Foreign and Political Department. Vide The /ndiax 
Year Book, 1923, edited by Sir Stanley Reed, p. 26. 
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who, if he accepts the office note, signs his name below it. 
If he disagrees or desires to add anything, he notes accord- 
ingly. His work, in turn, goes to a Deputy Secretary or 
to the Secretary, who acts in the same way. A Deputy 
Secretary often submits cases direct to the Member in 
charge, but the papers come back through the Secretary, 
to enable the latter to see what is going on. Secretaries 
and their principal subordinates may dispose of petty cases 
of a routine character on their own responsibility, but lists 
of such cases go weekly to the Secretary and Member, so 
that any independent action by a subordinate which is 
deemed inadvisable may be checked. Otherwise, cases go 
on to the Member in charge, and if reference to the Viceroy 
or to some other Department is not required, his order is 
final. This elaborate system of noting ... is held to be 
justified by the constant changes in the superior personnel 
of the Secretariats and Departments in India. 

‘In important cases the notes are printed, for fifties 
reference, along with the papers to which they relate, but 
these are only for confidential use in the Secretariats 
themselves. The Government of India, however, submit 
monthly volumes of their printed proceedings (without the 
notes) to the Secretary of State. . ..’ 

We may notice here one more point in connection with 

the constitution and character of the Executive 
ae coaell Council. The Council is not constituted, as we 
ae en have seen before, on the principles on which the 
characte,  Dritish Cabinet or the Canadian Ministry is 
formed. Its members are not yet responsible 
to the Indian Legislature. A .vote of censure on the 


Council by the Legislative Assembly, not to speak of the 


Council of State, cannot drive it out of power. Thus, so 
far as its relations to the people of the country are 
concerned, it is as irresponsible now as it was before the 
Montagu-Cheimsford changes. The Government of India 


a 
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is responsible only to the Imperial Parliament. Subject to 
the ultimate control of that body alone, it has indisput- 
able power in-respect of all matters which it considers to be 
essential to the discharge of its responsibilities for the peace, 
order and good government of India. But there is one 
feature which the Council has in common with the ‘British 
Cabinet, namely, ‘the principle of united and indivisible 
responsibility.’+. It has been distinctly laid 
down by a former Secretary of State ? that ‘it 
should be understood that this principle (i.e. the principle 
of united and indivisible responsibility), which guides the - 
Imperial Cabinet, applies equally to administrative and to 
legislative action; if in either case a difference has arisen, 
members of the Government of India are bound, after 
recording their opinions, if they think fit to do so, for the 
information of the Secretary of State in the manner 
prescribed by the Act either to act with the Government or 
to place their resignations in the hands of the Viceroy. — It 
is moreover immaterial for the present purpose what may 
be the nature of the considerations which have determined 
the Government of India to introduce a particular measure. | 
In any case, the policy adopted is the policy of the 
Government as a whole, and as such, must be accepted and 
promoted by all who decide to remain members of that 
Government.’ From this it is evident that even if, in respect 
of a particular matter, the decision of the Government of 
India is in reality the decision of a single person, namely, 
the Viceroy, rather than that of the whole Council, that 
decision must be supported and acted upon by the members 
of the Council, or they must resign. As we have 
already stated, the proceedings of the Council are secret; 
and, therefore, ‘it is not consonant with the practice 


Its Unity. 


1 See para. 34 of Zhe Montagu-Chelmstord Report. 
2 Thid, ; 
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of the .Government of India or with the constitutional 
position on which that practice is based either to disclose 
the identity or to publish the individual views of the 
members of. Government who have taken part in its 
proceedings.’ ! Thus, whatever differences of opinion may 
exist among the members of the Council on any matter or 
matters, the Council must ordinarily act as a unit on all 
questions that may arise in the Indian Legislature or in 
connection with the administration of public affairs. Every 
mernber of the Council must take the same oaths of allegiance 
and of office as we have seenin the case of the Viceroy. 
Besides, he has to take the following oath of secrecy.” 
I, ... , do swear that I will not directly or indirectly 
communicate or reveal to any person or persons any matter 
« which shall be brought under my consideration, or shall 
become known to me as a member of the Executive Council 
except as may be required for the due discharge of my 
duties as such member, or as may be specially permitted 
by the Governor-General. : 
SO HELP ME GOD. 


Section 44 of the Government of India Act sets forth the 
powers of the Governor-General in Council with 


| eae regard to the making of war or treaty. He 


power of cannot, without the express sanction of the 


the Gever- Secretary of State in Council, ‘declare war or 
nor-General 


in Council Commence hostilities or enter into any treaty for 


ee making war against any prince or state in India, 
treaty. or enter into any treaty for guaranteeing the 


possessions of any such prince or state.’ But 
he will not be subject to this restriction when hostilities 
have been actually commenced or preparations for their 
commencement have been actually made against the British 


** Communique’ on the Munitions Fraud Case. 
? Vide The Gazette of India, June 11, 1921, pp. 850-51. 
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Government in India or against any Prince or State 
dependent on it, or against any Prince whose territories. 
the Crown is bound by treaty to defend or guarantee.! 

When he commences any hostilities or makes any treaty, 
he must forthwith communicate the same, with his reasons. 
therefor, to the Secretary of State. 

The authors of the Joint Report recommended _ that. 
provision should be made in the Government of 
India Act for the appointment of members of 
the Legislative Assembly, not necessarily elec- 
ted, nor even non-official, to positions analogous to those of 
Parliamentary Under-Secretaries in England.2 The 
Governor-General in Council was opposed to appointments. 
of this nature as he felt that it would be inadvisable to compli- 
cate the working of the Government of India in the difficult » 
times that were before him by an arrangement which could 
not be justified on strong grounds, but which might be mis- 
construed as an attempt to introduce by a side issue the 
ministerial system into the Government of India. The 
Joint Select Committee inserted,* however, a provision in 
the Government of India Bill ‘to allow of the selection of 
members of the legislature who’ would be able to undertake 
duties similar to those of the Parliamentary Under-Secre- 
taries in England. It should be, it held, entirely at the 
discretion of the Governor-General to say to which Depart- 
ments these officers should be attached, and to define the 
scope of their duties. This, in brief, is the history of 
Section 43A of the Act which provides, as has been stated 
before, that the Governor-General may at his discretion 
appoint, from among the members of the Legislative. 


The Council 
Secretaries. 


* See for further details Section 44 of the Government of India Act 

2 The Montagu-Chelmstord Report, para. 275. 

$ Government of India’s Despatch of March 5, 1919, para. 121. 

# Joint Select Committee Report on Clause 29 of the Government 
of India Bill. 
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Assembly, Council Secretaries who will hold office during 
his pleasure and discharge such duties in assisting the 
members of his Executive Council as he may assign to 
them. ‘They are to be paid such salary as may be provided 
by the Indian Legislature. A Council Secretary must cease 
to hold office if he ceases for more than six months to be a 
member of the Legislative Assembly. 

No Council Secretary was appointed during the fern of 

the first Legislative Assembly. Early in 1922, a 

Advantages P sy ; : 
and dis- resolution was moved in the Legislative Assem- 
enue ae: bly by Mr. R. A. Spence! (Bombay: European) 
appointment Tequesting the Government to associate members 
of Council of the Legislative Assembly with the Depart- 
Secretaries. . . 
. ments of the Government of India other than the 
Army and Foreign and Political Departments, in order that 
they might be trained up in the ‘administration of Govern- 
ment’ and might relieve the Government members and 
Secretaries of a part at least of their work in the sessions of 
the Legislature. His main argument was that such associa- 
tion would enable many members of the Assembiy to see 
“the inner working 2 of the Government Departments.’ Sir 
William Vincent 3 (the then Home Member) pointed out, in 
the course of his reply, the advantages and disadvantages 
of the appointment of Council Secretaries. First, such 
appointments had their educative value. Non-officials, he 
said, by serving-in the Secretariat as Council Secretaries, 


undoubtedly would obtain a considerable experience of the 


administration which might be very useful to them in future. 
Secondly, such appointments would afford relief to the perma- 
nent officials in: the conduct of business in the Legislature. 
Thirdly, the appointment of Council Secretaries would 


‘See /udia’s Parliament, vol. si, pp. 332-40 ; Legislative Assem- 
bly Proceedings of March 28, 1922 
* [bid 
> Ibid, 
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necessarily bring the Government into closer touch with the 
non-official element in the Assembly. On the other hand, the 
Home Member pointed out, if the object of the appcintment 
of Council Secretaries was to be realized, they would have 
to be chosen from the non-official members of the Assem- 
bly. ‘Now,’ he continued, ‘if the Government appointed 
a Council Secretary and put him on the Governinent 
Benches, took him into their inner Councils and showed | 
him the papers of the Department, he would have to 
support the Government policy throughout. That is a first 
essential: no one can deny that, and then the question at 
once-arises whether it would be possible for such a member 
to discharge his responsibilities vzs-a-v7s the Government 
by which he is employed as well as his duty v7zs-a-vzs his. 


electorate. ... He would often be torn in two directions 


by what he conceived to be his duty to the electorate and 
by what he conceived was demanded of him by loyalty to 
the Government. I fear indeed that his position would 
often be one of very great difficulty.’ Another point to be 
noted in connection with this question, said he, was whether 
the services of the best men would. be available for 
prolonged periods and whether they would sacrifice their 
private careers and business to work in a Government office. 
Lastly, it was pointed out that whoever would be appointed 
Council Secretary would have to sever himself from the ! 
party to which he belonged. 

The resolution moved by Mr. Spence was ultimately 
negatived by the Assembly. The matter, it seems, stands 
where it stood. 

The authority of the Government of India? -over provin- 
cial. administration is derived “from the provisions of a 
considerable number of statutes and regulations which 


1See para. 26 of the Report of the Committee on Division of 


Functions. 
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specially reserve power to the Governor-General in Council, 
or require his previous sanction or subsequent approval to 
action taken by the provincial Governments.’ The 
Government of India Act, 1915, vested the superin- 
tendence, direction and control of the civil and 
Relations Mes : eae 
between the Military government of India in the Governor- 
Govern- General in Council and required him to pay 
“ERS due obedience to all such orders as he might 
the Provin- receive from the Secretary of State.t And 
Gusts every local Government was required by the 
ments— Act to obey the orders of the Governor-General 
p clote ds in Council, and to keep him constantly. and 
diligently informed of its proceedings and of all 
matters which should, in its opinion, be reported to him, 
or as to which he required information, and was declared 
to be under his superintendence, direction and control in 
all matters relating to the government of its province.? 
The substance of these provisions can be found in the 
Charter Acts of the earlier days of the Company’s rule, and 
specially in the Act of 1833.3 The general principles which 
governed the relations between the Government of India and 
the provincial Governments in the pre-Reforms days were 


laid down so far back as 1834 and 1838 in two despatches * — 


addressed by the Court of Directors to the Governor- 
General in Council. Both these despatches related to the 
Charter Act of 1833 with special reference to its enforcement. 
Among other things they contained the following :— 

‘The whole civil and military government-of India is in 


1 Section 33 of the Government of India Act, 1915, 

2 Section 45, zdzd. 

3 See Sections 39 and 65 of the Charter Act of 1833. P. Mukherji’s 
Documents, vol. i. 

* Despatch from the Court of Directors to the Government of India, 
No. 44, dated December 10, 1834, and despatch from the Court 
of Directors to the Government of India, No. 3, dated March 28, 


1838. Vide the Report of the Royal Commission upon Decentrali- 


zation in India, 1909, pp, 22-23. 
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your hands, and for what is good or evil in the adminis- 
tration of it, the honour or dishonour will redound upon 
you.” : 

‘With respect to the other powers which you are called 
upon to exercise, it will be incumbent upon you to draw, 
with much discrimination and reflection, the correct line 
between the functions which properly belong to a local and 
subordinate Government and those which belong to the 
general Government ruling over and superintending the 
whole. 

‘Invested as you are with all the powers of Government 
over all parts of India, and responsible for good govern- 
ment inthem all, you are to consider to what extent, and 
in what particulars, the powers of Government can be best 
exercised by the local authorities, and to what extent, and 
in what particulars, they are likely to be best exercised 
when retained in your own hands. With respect to that 
portion of the business of government which you fully 
confide to the local authorities, and with which a minute 
interference on your part would not be beneficial, it will be 
your duty to have always before you evidence sufficient to 
enable you to judge if the course of things in general is 
good, and to pay such vigilant attention to that evidence 
as will ensure your prompt interposition whenever 
anything occurs which demands it. 

‘It was impossible for the Legislature, and it is equally 
so for usin our instructions, to define the exact limits 
between a just control and a petty, vexatious, meddling 
interference. Werely on the practical good sense of our 
Governor-General in Council, and of our other Governors, 
for carrying the law into effect in a manner consonant with 
its spirit, and we see no reason to doubt the possibility of 
preserving to every subordinate Government its due rank 
and power, without impairing or neutralizing that of the 
highest.’ : 
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‘Although a minute interference on your part in the 
details of the local administration of the subordinate 
Presidencies is neither desirable nor practicable, yet we 
should hold you but ill-acquitted towards those whose 
interests are committed to your charge, if you should allow 
to pass without comment and, if necessary, without effective 
interference, any measures, having, in your. opinion, an 
injurious tendency either to one Presidency or to the 
Empire at large.’ 1 - 

The actual distribution of functions, before the Reforms, 

between the Government of India and the pro- 
Pre-Reforms feos 
distribution Vincial Governments was the result, as the 
of the func- Decentralization Commission stated,” of gradual 
lle administrative evolution. _ Certain important 

subjects like the defence of India, currency, 
tariffs, general taxation, posts and telegraphs, auditing and 
-accounts, relations with the Native States and neighbouring 
powers, and railways were retained by the central Govern- 
ment in its own hands. And subject to the control and 
direction of the central Government, the provincial 
Governments were placed in charge of the ordinary internal 
administration, police, justice, the assessment and collection 
of revenues, education, local self-government and a number 
of other subjects.. But in spite of this division of functions 
between the central and local authorities and the delegation 
of wide powers and responsibilities by the former to the latter, 
the Government of the country before the Reforms was one. 
The dominant conception that underlay the whole arrange- 
ment was that ‘the entire governmental system was one 
indivisible whole and amenable to Parliament.’3. Even in 
respect of matters which were primarily assigned to them, | 


1 This extract is from the Despatch No. 3, dated March 28, 
1838. - Rane 
2 Para. 45 of its Report. 
3 See Montagu-Chelmstord Report, paras. 50, 90 and 120. 
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the provincial Governments were literally the ‘agents’ of 
the Government of India.! 
The control of the Government of. die over the pro- 
vincial Governments used to be actually exer- 
oy control cised in the following ways ? :— 
-Was exer=- = 
cised by the (1) By financial rules and restrictions, in- 
Goverment cluding those laid down by Imperial depart- 
mental codes (e.g. the Civil Service: Regula- 
tions, the Civil Account Code, the Public Works Code, 
and the like). 

(2) By general or particular checks of a more purely 
administrative nature, which might (a2) be laid down by law 
or by rules having the force of law, or (6) have grown up in 
practice. 

(3) By Srelininard scrutiny of proposed provincial 
legislation, and sanction of Acts passed by the see 
legislatures. : 

(4) By general resolutions on questions of policy, 
issued for the guidance of the provincial Governments. 
These were often based on the reports of commissions or 
committees, appointed from time to time by the Government 
of India to enquire into the working of the departments with 
which the provincial Governments were directly concerned. 

(5) By instructions to particular local Governments in 
regard to matters which might have attracted the notice of 
the Government of India in connection with the ‘de part- 
mental administration reports periodically submitted to it, 
or the proceedings-—volumes ? of a local Government. 


1 Joint Report, para. 120. Also see para. 44 of the Report of the 
Royal Commission upon Decentralization in India. 

2 Para. 50 of the Report of the Royal Commission upon Decentrali- 
zation in India. See also in this connection the Report of the 
Committee on Division of Functions (para. 26), and Zhe EOELBN 
Chelmstord Report, paras. 112-18. 

Si.e.. the proceedings of the local Government which had to be 
sent to the Government of India every month, This is required by the 
Act even now. 
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(6) By action taken upon matters brought to notice by 
the Imperial Inspectors-General. . 
(7) In connection with the right of appeal possessed by — 
persons dissatisfied with the actions or orders of a provin- 
cial Government. ; 
The position is somewhat different now as there has been 
a large measure of devolution of powers to the 
a ct provincial Governments under the Reforms 
Peta the ocheme, though, be it noted, nothing has yet 
controlexer- been done, as has been shown before, in law and 
cised by the ; 
Government theory, to destroy the unitary character of our 
oilndiaover constitutional system. The Government of our 
local Gov- 5 : ; 
ernments. country is, theoretically, stillone. The Govern-. 
ment of India Act and the Rules made thereunder 
have provided, however, for the classification of functions 
of Government as central and provincial and for the division 
of the provincial subjects into Reserved and Transferred. 
The central subjects are under the direct administration of 
the Government of India and subject to legislation by the 
Indian Legislature. The provincial subjects, on the other 
hand, are administered by the provincial Governments and 
subject to legislation by the provincial legislatures except 
where otherwise stated by the Act and the Rules made 
thereunder. For instance, some provincial subjects, though 
administered by the provincial Governments, are subject to | 
legislation by the Indian Legislature.! For the adminis-_ 
tration of the central subjects the Government of India 
is responsible to the Secretary of State and. to the 
Imperial Parliament. We have previously discussed the 
question of its relation to the Home Government. We 
shall now consider the nature of its present control 
over the local Governments. | 


2 See Appendix B ; Schedule 1, part 11. 
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Let us first of all consider the exact legal position. The 
Government of India Act lays down :— | 

Subject to the provisions of the Act and the Rules made 
thereunder, — 

(1) the superintendence, direction and control of the 
civil and military government of India is vested in the 
Governor-General in Council, who is required to pay due 
obedience to all sich orders as he may receive from the 
Secretary of State;! and 

(2) every local Government shall obey the orders of 
the Governor-General in Council, and keep him constantly 
and diligently informed of its proceedings and of all 
matters which ought, in its opinion, to be reported to him, 
or as to which he requires information, and is under his 
superintendence, direction and control in all matters relating 
to the government of its province.? 

It will be seen from the above that the Government of 
India Act has simply re-enacted the relevant provisions 
of the Act of 1915, as stated before,? with this limitation only 
that those provisions are now subject to some of its own 
provisions and the Rules made thereunder. ‘The phrase 
‘subject to the provisions of the Act and the Rules made 
thereunder’ has a special significance in view of the fact 
that, so far as the administration of the Transferred subjects 
is concerned, the responsibility. of the local Governments is 
not to Parliament or to its representatives, the Secretary of 
State and the Government of India, but to the local Legis- 
jJative Councils, and also in view of the fact that the control 
of the Governor-General in Council, and thus of the 
Secretary of State, over those subjects has been restricted 
by Rules within very narrow limits. We have, in a 
previous chapter, discussed the nature of the control which > 


1 Section 33 of the Act. 2 Section 45 of the Act. 
3 See page 302 ante. 
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the Secretary of State can exercise over the administration 
of the Transferred subjects. We have also shown in that: 
connection. where the previous sanction of the Secretary of 
State in Council or of the Governor-General in Council is 
required by Rules for including a proposal for expenditure 
ona Transferred subject in a demand for a grant. As regards 
the control of the central Government over the Transferred 
subjects, however, it is laid down in Devolution Rule 49 as. 
follows :— 

‘The powers of superintendence, direction and control 

- aver the local Government of a Governor's. 

Central con- . , : 
trol over province vested in the Governor-General in 
Transferred Council under the Act shall, in relation to 
= iar transferred subjects, be exercised only for the 
following purposes, namely :— 

(1) to safeguard the administration of central subjects ; 

(2) to decide questions arising between two provinces, 
in cases where the provinces concerned fail to arrive at an 
agreement; and 

(3) to safeguard? the due exercise and performance of 
any powers and duties possessed by, or imposed on, the 
Governor-General in Council under, or in connexion with, 
or for the purposes of, the following provisions of the Act, 
namely, section 29A, section 30(1-A), Part VIIA, or, of 
any rules made by, or with the sanction of, the Secretary 
of State in Council.’ 

We may note in this connection the observations of the 
Joint Select Committee on the above Rule. The 
Committee said 2 :— : 

‘A clause has been added, identical in form, smztatis 
mutandis, with a clause added to the corresponding rule 
under section 33, in order to. enable intervention in 


1 See page 249 ante. 
2 Second Report from the Joint Select Committee on the Govern- 
ment of India Act, 1919 (Draft Rules). See also page 249 ante. 
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_ transferred administration for the purposes of carrying out 
the provisions of the Act relating to the office of High 
Commissioner, the control of provincial borrowing, the 
regulation of the services, the duties of the Audit 
Department, and for the enforcement of certain rules 
which are intended to place restrictions on the freedom of 
Ministers, such as the rules? requiring the employment of 
officers of the Indian Medical Service and the rules” 
contained in Schedule III.’ 
It is true that the assent of the Governor-General is still 
essential to the validity of a provincial Act, whether it 
relates to a Reserved or to a Transferred subject, and, 
therefore, it may be'said that he may control provincial 
legislation by exercising his right of withholding his assent. 
But it is extremely unlikely that his assent will be ever 
refused to any provincial Act which has already received 
the assent of the Governor of the province concerned, as 
such refusal will precipitate a grave constitutional crisis. 
Finally, we may observe here that the power of control 
vested at present in the Government of India and in the 
Secretary of State in Council over the administration of the 
Transferred subjects, should be further -reduced and 
‘be really restricted, as the Joint Select Committee 
recommended, within the narrowest possible limits. This 
reduction is essentially necessary for the independence and 
dignity of Ministers and also for making the control of the 
Legislative Council over them more effective and real. 
The provincial Governments are still responsible for the 
administration of the Reserved subjects to the 
sae Government of India, and ultimately to Parlia- 
over the ment through the Secretary of State. In the 
pre case of these subjects there is no such statutory 
Rule restricting the power of control and 


* See Devolution Rule 12; Appendix B. | 2 See Appendix B. 
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interference vested in the Government of India (or the 
Secretary of State).as there is in the case of the Transferred 

subjects. The Joint Select Committee was opposed to any 

‘statutory divestment of control except over the transferred 

field.’ Thus the authority of the Governor-General in 

Council remains unimpaired in respect of the Reserved 

subjects. Recommendations have been made, however, by 

authoritative persons and bodies as to what should be the 

attitude of the central Government towards those subjects. 

In the sphere of legislation the central Government should 

not, according to the authors of the Joint Report, interfere in 

provincial matters unless the interests for which it is itself 
responsible are directly affected.2 ' As regards adminis- 
trative interference in provincial matters, however, the 
authors remarked 3 :— 

‘We recognize that, in so far as the _ provincial 
Governments of the future will still remain partly 
bureaucratic in character, there tan be no logical reason for 
relaxing the control of superior official authority over them 
nor indeed would any general relaxation be approved by 
Indian opinion; and that in this respect the utmost that 
can be justified is such modification of present methods of 
control as aims at getting rid of interference in minor 
matters, which might very well be left to the decision of 
the authority which is most closely acquainted with the 
facts.’ - : 

The Crewe Committee stated+:—‘It appears to us to 
follow from our general reasoning that in so far as 
provincial action comes under the cognizance of the 
Secretary of State, either directly or through the 
Government of India, he should regulate his intervention 


1 Second Report from the Joint Select Committee on the Govern- 
ment of India Act, 1919 (Draft Rules)—Rule under Section 33 of the 
Act of 1919. 

2 Joint Report, para. 212. 3 /bid., para. 213. - 

# Majority Report, para. 18. 
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with regard to the principle which we have sought to apply 
to the working of the central Government, namely, that 
where the Government find themselves in agreement 
with a conclusion of the legislature, their joint decision 
should ordinarily be allowed to prevail.’ The Joint 
Select Committee also recommended !—‘In purely pro- 
vincial matters, which’are reserved, where the provincial 
government and legislature are in agreement, their view 
should ordinarily be allowed to prevail, though it is neces- 
sary to bear in mind the fact that some reserved subjects 
do cover matters in which the central government is closely 
concerned.’ Finally, it is laid down in the Royal Instruc- 
tions ? to the Governor-General as follows :— : 

‘In particular it is Our will and pleasure that the powers 
of superintendence, direction and control over the said 
local Governments vested in Our said Governor-General 
and in Our Governor-General-in-Council shall, unless grave 
reason to the contrary appears, be exercised with a view to 
furthering the policy of the local Governments of all Our 
Governors’ provinces, when such policy finds favour with a 
majority of the members of the Legislative Council of the 
province.’ 

To what extent the above recommendations have actually 
been followed in practice, it is difficult for us to say, as 
we have no intimate knowledge of the working of the 


1 The Joint Select Committee Report on Clause 33 of the Govern- 
ment of India Bill, 1919. 

The Committee also said in another part of its Report :— 
India is not yet ripe for a true federal system, and the central 
Government cannot be relegated to functions of mere inspection and 
advice.. The committee trust that there will be an extensive 
delegation, statutory and otherwise, to provincial governments of 
some powers and duties now in the hands of the Goverhment of 
India; and they trust also that the control of that Government over 
provincial matters will be exercised with a view to preparing the 
provinces for the gradual transfer of power to the provincial 
government and legislature.’ Joint Select Committee Report on 
‘Clause 3 of the Government of India Bill. 

2 See Appendix N. Vide Zhe Indian Year Book, 1923; p. 44 : 
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administrative machinery. By the Devolution Act of 1920, 
however, the control of the Governor-General .in Council 
over local Governments has been relaxed in certain direc- 
tions, and certain powers which used to be exercised 
formerly by the Government of India have now been 
delegated to the local Governments. This has been done 
partly in pursuance of a recommendation of the Committee 
on Division of Functions, which was accepted by the 
Government of India, and partly to further the purposes of 
the Government of India Act. As regards the financial 
powers of the local Governments under the Reforms 
Scheme, we reserve the question now for consideration ina 
. subsequent chapter. 

Every local Government is required by Devolution * 


. Rule 5 to furnish to the Governor-General in 
Duty of 


jocal Council from time to time such returns and 
Govern- information on matters relating to the adminis- 
ments to : f wise . 7s : 
supply tration of provincial subjects as the Governor- 
ey, General in Council may require and in such form 
ation. 


as he may direct. Besides, it is required to 
submit its own proceedings to the Government of India. 
Finally, we may note here that the ‘Governor-General in 
Council may,* by notification, declare, appoint 
BINS or alter the boundaries of any of the provinces 
alter bound- into which British India is for the time being 
mae Rs divided, and distribute the territories of British 
India among the several provinces thereof in 
such manner as may seem expedient,’ subject, however, 
to the following qualifications, namely :— 

(1) ‘an entire district may not be transferred from one 
province to another without the previous sanction of the 
Crown, signified by the Secretary of State in Council; and 

(2) any such notification may be disallowed by the 
Secretary of State in Council.’ 


1 See Appendix B. 2 Section 60 of the Act. 
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PROVINCIAL GOVERNMENTS 


How the domain of the provincial Government came to be parti-. 
tioned into two fields—Governors’ provinces—Inequality of their 
status—Duties and responsibilities of the Governor—Royal. In- 
structions to him—The Executive Council of a Governor— Procedure 
at meetings of the Executive Council—Nature of the Council— 
Salaries of Councillors—Ministers and the method of their appoint- 
ment—Practice in other countries—Tenure of office by a Minister— 
The Colonial system—The British system—-The Minister’s salary— 
Can the salary of the Minister be refused zz toto ?--How to express 
want of confidence in a Minister or to pass on him a vote of 
censure—The Bengal case—The law relating to the Minister’s 
salary should have been more definite—Relation of the Governor 
to Ministers—The Transferred Subjects (Temporary Adminis- 
tration) Rules—Council Secretaries—Business of the Governor 
in Council and the Governor with his. Ministers—Position of the 
Governor in the Government of his province—Matters affecting. both 
Reserved and Transferred subjects—Allocation of revenues for the 
administration of Transferred subjects—Regulation of the exercise of 
authority over the members of public services—Provincial Finance 
Department and its functions—Agency employment of local Govern- 
ments—Classification of the ftinctions of Government, how made— 
How further transfers can take place—Revocation or suspension of 
transfer—Constitution of a new Governor’s province--Provision as 
to backward tracts—Lieutenant-Governorships— Chief Commissioner- 
ships—Legislative Councils in ‘Lieutenant-Governors’ and Chief 
Commissioners’ provinces, how constituted— Their functions. 


The historic announcement made on August 20, 1917, 
began with the following declaration of the 

How the do- : ; ; ZOLes ; 
main of the POlicy of His Majesty’s Government with regard 


provincial to India :— 
paeecpe ats ‘The policy of His Majesty’s Government, 


ike ease with which the Government of India are in 
te complete accord, is that of the increasing asso- 
ciation. of Indians in every branch of the admi- 


nistration and the gradual development of self-governing 
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institutions with a view to the progressive realization of 
responsible government in India as an integral part of the 
British Empire. They have decided that substantial steps 
in this direction should be taken as soon as possible. . . .’ 

In order that effect might be given to the underlying 
spirit of this policy, the authors of the Joint Report made, 
among others, the following recommendation! :— 

‘The provinces are the domain in which the earlier steps 
towards the progressive realization of responsible govern- 
ment should be taken. Some measure of responsibility 


should be given at once, and our aim is to give complete — 


responsibility as soon as conditions permit. This involves 
at once giving the provinces the largest measure of 
-indepéndence, legislative, administrative and financial, of 


the Government of India: which is compatible with the due 


discharge by the latter of its own responsibilities.’ 
Discussing the structure of the provincial Executive, the 
authors said : *—‘ We start with the two postulates that com- 
plete responsibility for the government cannot be given 
immediately without inviting a breakdown, and that some 
responsibility must be given at once if our scheme is to have 


any value. ... We do not believe that there is any way : 


of satisfying these governing conditions other than by 
making a division? of the functions of the provincial 


1 Joint Report, para. 189. * ? Joint Report, para. 215. 
* We may note here the observations of the authors on the prin- 
ciple of such division :— ae 
The guiding principle ‘ should be to include in the transferred list 
those departments which afford most opportunity for local knowledge 
and social service, those in which Indians have shown themselves to 
be keenly interested, those in which mistakes which may occur though 
serious would not be irremediable, and those which stand most in 
need of development. In pursuance of this principle we should not 
expect to find that departments primarily concerned with the main- 
tenance of law and order were transferred. Nor should we expect the 
transfer of matters which vitally affect the well-being of the masses 


who may not be adequately represented in the new councils, such for - 


example as questions of land revenue or tenant rights’.—Joint Report, 
para.: 238. ogc . 
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Government between those which may be made over. to- 
popular control and those which for the present must 
remain in official hands. ... We may call these the 
‘‘transferred’’ and-‘‘ reserved ’”’ subjects, respectively.’ 
Continuing, they said further! :— 

‘We propose therefore that in each province the executive 
Government should consist of two parts. One part would 
comprise the head of the province and an executive council 
of two members. In all provinces the head of the Govern-. 
ment would be known as Governor, though the common 
designation would not imply any equality of emoluments or 
status, both of which would continue to be regulated by 
the existing distinctions, which seem to us generally 
suitable. One of the two executive councillors would in 
practice be a European, qualified by long official experience, 
and the other would be an Indian. ... The Governor in 
Council would have charge of the reserved subjects. The 
other part of the Government would consist of one member, 
or more than one member, according to the number and 
importance of the transferred subjects, chosen by the 
Governor from the elected members of the legislative 
council. They would be known as ministers. They would 
be members of the executive Government, but not members. 
of the executive council.’ 

This, in brief, is the history of the partition of the domain 
of the provincial Government into two fields, one 
of which, as we shall soon see, has been made: 
overto Ministers appointed from among the elect- 
ed members of the provincial Ligislative Council while the 
other has remained under the administration of the Governor 
in Council. Under Section 46 of the Act, the Presidencies 
of Bengal, Madras and Bombay, and the provinces known 
as the United Provinces, the Punjab, Bihar and Orissa, the- 


Governors’ 
provinces. 


1 Joint Report, para. 218. 
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Central Provinces and Assam are each governed, in relation 
to Reserved subjects, by a Governor in Council, and in 
relation to Transferred subjects, ordinarily,’ by the Governor 
acting with Ministers appointed under the Act. The 
province of Burma, as has been stated before, was at first 
excluded from the scheme of Reforms introduced by the 
Act. -of:.1919;- but “since January 2; 1923 it. has peen 
constituted a Governor’s ‘province under the Government 
of India Act. We may note here that the presidencies and 
provinces mentioned above are referred to in the Act as 
‘Governors’ provinces’. But they do not enjoy the same 
status. The Governors of Bengal, Madras and 
Inequality Bombay are appointed by the Crown,” and are 
of their i 
minhia: usually chosen from among persons of high rank 
. and administrative experience in Great Britain. - 
The Governors of the other provinces are appointed by the 
Crown after consultation with the Governor-General.? The 
intention of the framers of the Act in making this distinction 
probably was that these Governorships would ordinarily be 
filled by the appointment of distinguished members of the 
Indian Civil Service; and, as a matter of fact, they have 
generally* been so filled hitherto. It may be noted here that 
there is nothing inthe Act to prevent all the Governors 
being appointed from among the members of the Indian 
Civil Service. , 

Secondly, the presidency Governments enjoy the privilege 
oy direct correspondence with the Secretary of State on 
certain matters, and can appeal to him against orders 
of the Government of India; 5 but such an appeal must 
pass through, or be communicated, to the latter. Again, 
if a vacancy occurs in the office of Governor-General when 
there is no successor in India to fill the vacancy, the 


1 See Appendix D. 2 Section 46 (2) of the Act. 3 lbid. 

+ The appointment of Lord Sinha as the Governor of Bihar and 
‘Orissa is a notable exception. 

5 Decentralization Commission’s Report, para. 26. 
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Governor of a presidency, ‘ who was first appointed to the 
office of Governor of a presidency’, is to hold and execute 
the office of Governor-General until a: successor arrives or 
until some person in India is duly appointed thereto. ! 

Finally, there are differences in the maximum annual 
salaries payable to the Governors under the Act. The 
Governors of Bengal, Madras, Bombay and the United 
Provinces are each entitled to the maximum salary of 
Rs, 1,28,000 per annum; those of the Punjab and Bihar and 
Orissa to Rs. 1,00,000 per annum; and those of the Cetitral 
Provinces and Assam to Rs. 72,000 and Rs. 66,000 per 
annum respectively.? 

The Governor of a province is charged with various heavy 

duties and responsibilities. They~have been 
Duties and 5 : ; 
responsibi- imposed on him either by statute or by the 
lities oi the Instrument of Royal Instructions issued to him. 
ae We have previously referred to some of them in 
relation to his Legislative Council. We shall have occasion 
in future to describe others, specially those in relation to 
his Ministers. We may, in particular, mention here that 
he is specially enjoined? by the Royal Instruc- 


Royal In- tions— 
pace fe (1) to further the purposes of the Govern 


ment of India Act to the end that the institutions 
and methods of Government provided therein are laid upon 


4 Section 90 of the Act. It may also be noted here that a temporary 
vacancy in the office of Governor in any province may be filled by the 
Vice-President, or, if he is absent, by the senior member of the 
Governor’s Executive Council, or, if there is no Council, by the Chief 
Secretary to the local Government, until a successor arrives, or until 
some other person is duly appointed thereto. Every such acting: 
Governor is entitled to receive the emoluments and advantages: 
appertaining to the office of Governor, ‘ foregoing the salary and 
allowances appertaining to his office of member of council » or 
secretary.’ Section 91 of the Act. See also Appendix O. 

2 Second Schedule to the Government of India Act. The actual 
amount, within the maximum, is fixed. in each case by the Secretary 
of State in Council. r 

3 See Appendix M, 
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the best and surest foundations, that the people of his 
province acquire such habits of political action and respect 
such conventions as will best and soonest fit them for self- 
government, and that the authority of the Crown and of 
the Governor-General in Council is duly maintained ; 

(2) to see that whatsoever measures are in his opinion 
necessary for maintaining safety and tranquillity in all parts . 
of his province and for preventing occasions of religious ~ 
or racial conflict are duly taken and that all orders issued 
by the Secretary of State or by the Governor-General in 
‘Council on behalf of the Crown, to whatever matters 
relating, are duly complied with ; 

(3) to take care that due provision is made for the 
advancement and social welfare of those classes amongst 
the people committed to his charge who, whether on 
account of the smallness of their number, or their lack of 
educational or material advantages, or from any other 
cause, specially rely upon his protection and cannot as yet. 
fully rely for their welfare upon joint political action, and 
that such classes do not suffer or have cause to fear neglect 
or oppression ; 

(4) to see that every order of his Government and 
every act of his Legislative Council are so framed that none 
of the diverse interests of, or arising from, race, religion, 
education, wealth, etc., may receive unfair advantage or may 
unfairly be deprived of privileges or advantages which they 
have heretofore enjoyed, or be excluded from the enjoyment 
of benefits which may be conferred on the people at large; 

(5) to safeguard all members of the services employed 
in his province in the legitimate exercise of their functions, 
and in the enjoyment of all recognized rights and privileges, 
and to see that his Government order all things justly and 
reasonably in their regard, and that due obedience is paid 
to ail just and reasonable orders and diligence shown in 
their execution; and ee, 
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(6) finally, to take care that no monopoly or special 
privilege, which is against the common interest, is estab- 
lished in his province and no unfair discrimination is 
made therein in matters affecting commercial or industrial 
interests. 

The Governor enjoys the same legal immunities as the 
Viceroy,’ and he has, as has been seen before, to take the 
same oaths of allegiance and of office as the latter. 

The members of a Governor’s Executive Council are 

appointed by the Crown.” Their actual number, 
The Execu- Sete : ; 
five Counci! Within the statutory maximum of four, is as 
of a Goy- determined by the Secretary of State in Council.% 
eae One at least of the members must be a person 
who at the time of his appointment has been for at least 
twelve years in the service of the Crown in India.* Provision 
may be made by Rules under the Act asto the qualifications 
- to be required in respect of the other members of the Council. 
The Governor appoints a member of his Executive Council 
to be its Vice-President. We may note in this connection 
the following observations ° of the Joint Select Committee 
on the constitution of the provincial Executive Councils :— 

‘The Committee are of opinion that the normal 
strength of an executive council, especially in the smalier 
provinces, need not exceed two members. They -have not, 
however, reduced the existing statutory maximum of four ; 
but if in any case the council includes two members with 
service qualifications, neither of whom is by birth an Indian, 
they think that it should also include two unofficial Indian 
members.’ 2 

As amatter of fact, the number of Councillors in the 


1 Section 110 of the Act. 

-® Section 47 of the Act. 

3 [bid. 

* Ibid. 

| 5 Joint Select Committee Report on Clause 5 of the Government of 
India Bill. 
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different Executive Councils constituted under the Reforms 
has varied from two to four.* 

The Secretary of State may, if he thinks fit, revoke or 
suspend, for such period as he may direct, the appointment 
of a Council for any or all of the Governors’ provinces; 


and during the period of such suspension or revocation the © 


Governor of the province concerned has all the powers of 
the Governor thereof in Council.? 

If any difference of opinion arises on any question 

' »- brought before a meeting of a Governor’s Exe- 

eae. cutive Council, the Governor in Council is bound 

ofthe Exe- by the decision of the majority of those present, 


ee and, if they are equally divided, the Governor or 


any other person presiding has a second or 


casting vote.? If, however, any measure is proposed in 
the meeting whereby the safety, tranquillity or interests of 
his province, or of any part thereof, are or may be, in the 
judgment of the Governor, essentially affected, he (i.e. 
the Governor) may, like the Governor-General, override the 
majority of his Council if they dissent from his view and 
act on his own authority and responsibility.* In every such 
case the Governor and the members of his Council present 
at the meeting must mutually exchange written communi- 
cations, to be recorded in their secret proceedings, stating 
the grounds of their respective opinions, and the order 
of the Governor must be signed by the Governor and by 
those members. It may be noted in this connection that 
the Governor cannot, in the exercise of his overriding 
power, do anything which he could not lawfully have done 


1 According to Zhe Indian Year Book, 1923, there were, in 1922, four 
Executive Councillors in eavh of the Presidencies of Bengal, Madras 
and Bombay; three in Bihar and Orissa; and two in each of the 
remaining Governors’ provinces. 

2 Section 46 (3) of the Act, 

8 Section 50 (1) of the Act, | 

.* Section 50 (2) of the Act. 


ie Be. .Y 


ee? ea 
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with the concurrence of his Council. This power to over- 
rule the majority of his Council was first conferred upon the 
provincial Governor by the Charter Act of 1793. The only 
Governors then were the Governors of Madras and 
Bombay. 

If a Governor absents himself from any meeting of his 
Executive Council owing to indisposition or any other 
cause, the Vice-President, or, if he too is absent, the senior 
member present at the meeting, will preside thereat,? and 
will have, while so presiding, the» same powers as the 
Governor would have had if present. But if the Governor 
is at the time resident at the place where the meeting is 
held, and ‘is not prevented by indisposition from signing 
any act of council made at the meeting’, the act will 
require his signature; but, if he refuses to sign it, the act 
will become null and void.% 

The members of a Governor’s Executive Count are not 

responsible to his Legislative Council for the 
ee administration of the Reserved subjects. The 

Governor in Council is, as noted before, respon- 
sible for their administration to the Government of India 
and ultimately to the Imperial Parliament through the 
Secretary of State. The principle of the united and 
indivisible responsibility with all its implications, which, 
as we have seen, is a feature of the central Executive 
Council, applies equally well to a provincial Executive 
Council, every member of which is required to take the 
same oaths of allegiance, of office, and of secrecy as a 
member of the Viceroy’s Executive Council has to take.+ 
The members of an Executive Council, central or provincial, 


enjoy the same legal immunities as the Viceroy or the 
Governor.® 


4 Section 50 (4) of the Act. ® Section 51 of the Act. 
3 Section 51 of the Act. * See Appendix N. 
5 Section 110 of the Act. 


2] 
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The salaries of the members of a Governor’s Executive 
Council are not the same in all provinces. In 
Bengal, Madras, Bombay and the United Pro- 
vinces, an Executive Councillor receives annually 
sixty-four thousand rupees as his salary ; in the Punjab, 
and Bihar and Orissa, sixty-thousand rupees ; in the Central 
Provinces, forty-eight thousand rupees; and in Assam, 
forty-two thousand rupees. ! 

The Governor of a province is empowered by Section 52 
Ministers Of the Act to appoint, by notification, Ministers 


‘Salaries of 
Councillors. 


and the for the administration of the Transferred subjects. 
Bere of Such Ministers will hold office during the pleasure 
appoint- of the Governor.” No official can be appointed 
ment. 


to be a Minister. It may be interesting to note 
here that the authors of the Joint Report proposed that 
Ministers should be appointed for the life-time of the pro- 
vincial Legislative Council. The Government of India 
opposed this proposal and stated in its first despatch * on 
Indian Constitutional Reforms as follows :— 

‘.... We feel bound at all events to proceed on the 
assumption that a minister who finds himself at variance 
with the views of those who are in a position to control his 
legislation and his supply and to pass votes of censure upon 
his administration will recognize that he must make way for 
a more acceptable successor. That being so, we think that 
ministers must be assumed from the outset to be amenable 
to the legislature. It follows that they would not be ap- 
pointed for the life-time of the legislative council but at 
pleasure ; they would (in the absence of definite reasons to 
the contrary) be removable by an adverse vote of the 
jegislative council; and, following the accepted practice 


1 These are also the maximum.amounts'payable under.the Act. 
? Section 52 of the Act. 

* Joint Report, para. 218. 

4 See para. 40 of the despatch of March 5, 1919. 
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elsewhere, the Governor would have power to dismiss them 
if he felt that the situation required such a course.’ 
Similarly, the Committee ! on Division of Functions said :— 
“Our proposal assumes that Ministers will hold office 
during the Governor’s pleasure, and that he will have 
power to dismiss them. This’seems essential if deadlocks 
are to be avoided.’ In view of these suggestions, the 
proposal contained in the Joint Report was modified as 
stated above. . 

It has been seriously suggested by many that the power 

of appointing Ministers should be taken away 
eh aaa from the Governor and be vested in the Legis- 
tries. lative Council. The idea is that the Council will 
formally elect its own Ministers. But the 

- constitutional practice in England and in the self-governing 
Dominions like Canada, Australia and South Africa, is 
different. The Ministers of State in these countries are 
appointed, and may be dismissed, by the head of the Exe- 
cutive Government—the King in England and the Governor- 
General inthe Dominions. ‘This, of course, is the position 
in law; in actual practice, however, the choice of the 
Ministers by the head of the Executive Government is 
restricted within very narrow limits. That, however, isa 
‘different question. The practice which has stood the test 
of time in those countries and-which has, as will be evident 
ona little reflection, its obvious merits, should not be 
departed from in our country in view of the fact that the 
Parliamentary form of Government, already introduced 
partially, will be established in the near future in every 
sphere of Indian administration. / 

Whatever the position may be in theory, the power ot 
the Governor to choose his own Ministers is actually 
limited in practice, beeause the Joint Select Committee 


* See para. 61 of its Report. 
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recommended ' that the Ministers selected by the Governor 
to advise him on the Transferred subjects should be elected 
members of the Legislative Council, enjoying its confidence 
and capable of leading it.. It is not possible for a Minister 
who does not enjoy such confidence, to remain long in office. 
A Minister is not an official in the legal sense of the 
term. It is specially laid down in the Act that 

Tenure ef = ‘a Minister shall not be deemed to be an official 
oe and a. person shall not be deemed to accept 
office on’ appointment as a Minister’.* Nor is he 

required, after accepting office, to vacate his seat and to 
seek re-election like a Minister in England. No Minister 
can hold office for a longer period than six months, unless 
.he is or becomes an elected member of the local legisla- 
ture. This clause, as the late Mr. Montagu said in a 
Memorandum,* is modelled on the corresponding provi- 
sions 5 contained in some of the Dominion Consti- 
tutions. It does not mean that the Governor 
can arbitrarily appoint any person to be a 
Minister, or can retain in office a Minister, who has not 
been re-elected, for a further period of six months, after the 
expiration of the duration of one Legislative Council, or 
after its dissolution, against the wishes of the majority 
of the next Council. Were he to do so, the new Council 
would drive such a Minister out of office by passing, at its. 
earliest opportunity, a motion of want of confidence in 
him (the Minister). The clause, in our opinion, has been 
inserted in order. to enable the Governor to appoint as 


The Colonia! 
system. 


; 
1 
‘ 
: 
4 
: 


1 Joint Select Committee Report on Clause 4 of the Government of 
India Bill. 

2 Sec. 80 B of the Act. 3-Sec. 52 (2) of the Act. 

+ This Memorandum related to’ the Government of India Bill, 1919, 
and was presented to Parliament. 

> South Africa Act, 1909, Section 14; The Commonwealth of Aus- 
tralia Act, 1900, Section 64. But it may be noted here that both in ~ 
South Africa and Australia no Minister can hold office for a longer 
period than ¢hree months unless he is or ess a member of either © 
House of Parliament. 
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Minister a prominent party leader who may have been 
defeated at the previous election or who may not, for 
some other reason, happen to be a member of the Council 
for the time being, but who nevertheless, if appointed to 
the office of Minister, will be able to command a majority 
in the Council. Thus the Minister so appointed. is 
given six months’ time in which to secure a seat in the 
Council. And it may not be really difficult for him to 
secure his election after his appointment, if a member of 
his party is induced to vacate his seat in his favour. ‘This 
is often done in England. It may be of interest to note 
here that even in the case of the British Parliament, the 
principle that every member of the Cabinet 
must be a member of one or other House of the 
Legislature, is not absolute. Sir John Marriott 
has given, from the constitutional history of England in the 
nineteenth century, a number of specific instances ! of the 
temporary exclusion of Cabinet Ministers from Parliament. 
The Joint Select Committee recommended? that the 
status of Ministers should be similar to that of 
the members of the Executive Council, but that 
their salaries should be fixed by the Legislative 
Council. Accordingly, it has been laid down inthe Act? 
_as follows :— 
‘There may be paid to any minister so appointed in any 
province the same salary as is payable to a member of the 


The British 
system. 


The Minis- 
ter’s salary. 


1 “Tn 1880 Sir William Harcourt, when Secretary of State for the 
Home Department, found himself temporarily without a seat. in 
Parliament. The same fate befell Mr. Goschen when appointed 
Chancellor of the Exchequer in 1887. ... More striking because 
more deliberate was the refusal of Mr. Gladstone to seek re-election 
at Newark when appointed by Sir Robert Peel to the Colonial 
Secretaryship in December 1845. As a result he was, though a 
leading member of the Cabinet, out of Parliament during the difficult 
and momentous Session of 1846 ’.—Zuglish Political Institutions by 
Sir John Marriott, p. 80. ~ 

? Joint Select Committee Report on Clause 4 of the Government of 
India Bill 3 Section 52 (1) of the Act. 
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executive council in that province, unless a smaller salary is 
provided by vote of the legislative council of the province.’ 
It is evident from this clause that the salary of the 
Minister in a province may be less than what is: 
ea paid to a Member of the Executive Council in 
the Minister that province, if the Legislative Council so 
oe ee determines it; though ordinarily, it will be 
equal to it. The question has been raised 
whether or not the salary of the Minister can be totally 
refused under the Act. This question involves a very 
difficult point of law, especially in view of the word ‘ may ’ 
in the clause. In the Commonwealth of Australia Act, 
1900, the Section! relating to the salaries of the Ministers 
of State is very clear and definite in its meaning, as will 
appear from the following quotation :— 

‘There shall be payable to the Queen, out of the 

Consolidated Revenue Fund of the Commonwealth, for 
the salaries of the Ministers of State, an annual sum, which 
until the Parliament otherwise provides, shall not exceed 
twelve thousand pounds a year.’ 
Contrasted with this, the Government of India Act is 
rather vague and indefinite on the question of the salary of 
the Minister. In spite of this, the expression ‘ smaller’ in 
the clause quoted above indicates, negatively, that it could 
never have been the intention of the framers of the Act 
that the salary of the Minister could ever be lawfully 
refused 77 ¢ofo, and, positively, that the Minister #zast have 
a salary, however small its amount may be.” 


= Section 66 of the Commonwealth of Australia Constitution Act, 
1900 

? That our contention is right is specially proved by the fact that 
the original Government of India Bili, 1919, as presented to the 
House of Commons by Mr. Montagu, contained the following provision 
relating to the salary of the Minister :— 

‘There shall be paid to any minister so appointed such salary as 

the Governor, subject to the sanction of the Secretary of State, may 
determine ’—(Section 3 (1) of the Government of India Bill, 1919). 
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It has been contended, however, that since Section 72D 
(2) of the Act empowers the Legislative Council to assent, 
or refuse its assent, to a demand, the demand for a grant 
on account of the salary of the Minister can be quite legally 
refused under this Section. It may be said against this 
contention that the question of the Minister’s salary is to 
be treated as an exception to the general rule relating to 
the power of the Council in regard to the demands for 
grants. Were it not so, it would not have been specially 
provided for in Section 52(1) of the Act. The clause 
relating to the Minister’s salary is apparently incompatible 
with the clause relating to the general power of the Council 
with regard to the demands for grants. In such a case of 
incompatibility we should be guided by the generally 
accepted principles of interpretation of statutes. ‘ Where 
a general intention is expressed,’ says Sir Peter Maxwell,+ 
‘and also a particular intention which is incompatible with 
the general one, the particular intention is considered an 
exception to the general one. Even when ... the later 
part of the enactment is in the negative, it is sometimes 
reconcilable with the earlier one. by so treating it. If, for 
instance, an Act in one section authorized a corporation to 
sell a particular piece of land, and in another prohibited it 
from selling ‘‘ any land, ”’ the first section would be treated 
not as repealed by the sweeping terms of the other, but as 
being an exception to it.’ 

Again :— 

‘ A statute ? is the will of the Legislature; aad the funda- 
mental rule of interpretation, to which all others are 
subordinate, is that a statute is to be expounded ‘‘ according 
to the intent of, them that made it.” & 

If the above reasonings are, as we believe them to <beée; 


1 On the Interpretation of Statutes by Sir Peter Benson Maxwell 
(sixth edition), pp. 301-2. 
2 Tbe ge Del; 
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correct, it follows as a corollary that, if the salary of the 


Minister is totally refused, and if he continues in office after 


the refusal of his salary, he may, notwithstanding such 


refusal, be legally paid the same salary as is paid to @ 


member of the Executive Council. It may be argued 
against this proposition that if it is not lawful to increase 
by a single pie the salary of the Minister when it has been 
reduced by the Council to an abnormally low figure, say, 
of one rupee, it cannot be reasonably held to be legal to 
pay to the Minister the same salary as is paid to a member 
of the Executive Council in the province, when his salary 
has been refused zz toto. The question, however, is not 
one of propriety, but of law. The Government of India 
Act being what it is, we hold that such payment, however 
unreasonable, is still legal. But whether a Minister oughi 
to continue in office after his salary has been rightly or 
wrongly refused, is a different question, and belongs to the 
domain of constitutional ethics rather than of constitutional 
law. | 
It has been held by many that the Council may use the 
weapon. of the refusal of the salary of the 
How to Minister to express its want of confidence in him, 
act at _or to pass a vote of censure on him, in order to 
confidence drive him out of office. But according to well- 
Miia or established Parliamentary conventions, the total 
topasson refusal of the salary of a Minister is neither 
him a vote 


of censure. 
expressing want of confidence in him or for 


passing upon him a vote of censure. As His Excellency — 


Lord Lytton, Governor of Bengal, has stated in 


a recent letter,1 addressed to the Secretary, Indian 


Association :— 
‘The motive of those who record a vote is a relevant 


1 This letter was written in reply to the ‘memorandum submitted 
by the Indian Association for a reconsideration of the decision 


required, nor resorted to, for the purpose of. 


y 
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consideration when the effect of the vote is capable of 
different interpretations; for instance, a reduction of a 
demand for -a grant may indicate either an expression of 
censure on the policy of the Government making the 
demand, or a desire for reduction in the expenditure covered 
by the demand, and, since the vote is capable of either 
interpretation, the intention of those recording it -may be 
gathered from the speeches which precededit. ... There 
are several ways in which the wish of the Legislative 
Council for the resignation of Ministers may be expressed. 
The first is by a resolution expressing want of confidence 
in the Ministers. This may be moved in any session and 
must take the chance of the ballot together with other 
resolutions. Another method, which is only available 
during the debate on the budget or in connection with the 
demands for grants for transferred departments, is to move 
a nominal reduction of, say, Rs. 100 in the demand for 
Ministers’ salaries, or in any demand for a grant made by 
the Ministers. 1 

‘Finally, in any sudden or special circumstances, where 
the other opportunities are not available, the Government 
may be asked to give time for the discussion of a resolution 
of censure.’ 

It may be also pointed out here that even the passing by 
the Council of a nominal reduction of one rupee in the 
demazrtd for the salary of the Minister is sure to be treated 
as a vote of censure upon. the latter and to be followed by 
his resignation. Thus itis open to the Council to adopt 
any of these methods for expressing its dissatisfaction with 
the Minister, and it need not go the length of refusing his 
salary in order to drive him out of office. 


proroguing the Council and submission of a fresh demand for Minist- 
ers’ salaries in a new session ’.—See The Statesman (Dak edition), of 
October 4, 1924. 

1 See in this connection Lowell’s Government of England, vol. i, 
pp. 282 and 346-48. 
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The demand for Ministers’ salaries has been twice 
rejected by the Bengal Legislative Council in 
the course of the current year (1924)—once on 
March 24th and again on August 26th. And the 
rejection on the last occasion has been followed by the 
resignation of the Ministers and the temporary assumption 
by the Governor of the administration of the Transferred 
departments. The Government of Bengal has accepted 
this rejection as final, as will appear from the following 
extracts from the Governor’s fetter already referred to 
above :— 

‘It is immaterial what the objects of those who voted 
for refusal may have been, as the consequences of the 
refusal are that no money is available and the purpose for 
which the demand was made (in this case the appointment 
of Ministers) cannot be carried out.’ 

Again: 

‘'Those who voted for the total refusal of Ministers’ 
salaries may assign what motives they please to their votes; 
but no explanation can alter the fact that the refusal to pro- 
vide any salaries has made the appointment of any Ministers 
impossible so long as that decision remains unaltered.’ 
Still, we believe that the questions yet remain undecided 
as to whether or not the Council, in rejecting the demand 
for the Ministers’ salaries, acted legally, and also whether 
the Ministers might not be lawfully paid their salaries, if 
they chose to continue in office, in spite of the rejection by 
the Council of the demand for them. But, though opinions 
may be rightly divided as to whether or not the Council, in 
rejecting the demand, acted against the letter of the 
Constitution, there can be doubt about the fact that in doing 
so it acted against its spirit, and also against the intention 
of its framers. And it must be said to the credit, on 
the other hand, of many of those members of the Council 
who voted for the rejection, that they made no secret 


The Bengal 
case. 
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of their belief that they were in the Council, not to work the 
system of government set up in the provinces by the Act 
of 1919, but to destroy it altogether, with a view to having 
a better system of government established in its place. 

In conclusion, we must say that the clause in 


The law : : : 

relating the Government of India Act relating to the 
Lae ie salary of the Minister ought to have been better 
salary drafted, and the intention of the authors of the: 
Eons Act regarding it ought to have been more 
more clearly and definitely expressed. 

definite. 


The views of the authors of the Joint Report! on the- 
question of the relations between the Governor 


Relati : Saat 

eeiers and his Ministers were thus stated :— 

Governor to ‘The portfolios dealing with the transferred 
Ministers. 


subjects would be committed to the ministers,,. 
and on these subjects the ministers together with the 
Governor would form the administration. On such subjects. 
their decisions would be final, subject only to the Governor’s 
advice and control. Wedo not contemplate that from the 
outset the Governor should occupy the position of a purely - 
constitutional Governor who is bound to accept the deci-- 
sions ef his ministers. Our hope and intention is that the 
ministers will gladly avail themselves of the Governor’s 
trained advice upon administrative questions, while on his 
part he will be willing to meet‘their wishes to the furthest 
possible extent in cases where he realizes that they have 
the support of popular opinion. We reserve to him a. 
power of control, because we regard him as generally 
responsible for his administration, but we should expect 
him to refuse assent to the proposals of his ministers only 
when the consequences of acquiescence would clearly be 
serious. Also we do not think that he should accept. 


1 Joint Report, para, 219. 
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without hesitation and discussion proposals which are clearly _ 


seen to be the result of inexperience. But we do not 
intend that he should be in a position to refuse assent at 
discretion to all his ministers’ proposals.’ 

In accordance with these proposals the following 
clause + has been inserted in the Act for the purpose of 
governing the relations between the Governor and _ his 
Ministers :— 

‘In relation to transferred subjects, the Governor 
shall be guided by the advice of his ministers, unless he 
sees sufficient cause to dissent from their opinion, in which 
case he may require action to be taken otherwise than in 
-accordance with that advice.’ 

Commenting on this clause in the Government of India 
Bill, the Joint Select Committee made. the following 
observations :— | 

‘The Committee? are of opinion that the ministers 


selected by the Governor to advise him on the transferred | 


subjects should be elected members of the legislative 
council, enjoying its confidence and capable of leading it. 
A minister will have the option of resigning if his advice is 
not accepted by the Governor; and the Governor will have 
the ordinary constitutional right of dismissing a minister 
whose policy he believes to be either seriously at fault or 
out of accord with the views of the legislative council. In 
the last resort the Governor can always dissolve his 
legislative council and choose new ministers after a fresh 
election ; but if this course is adopted the Committee hope 
‘that the Governor will find himself able to accept such 
views as his new ministers may press upon him regarding 
the issue which forced the dissolution.’ 


* Section 52 (3) of the Act. 
* Joint Select Committee Report on Clause 4 of the Government of 
India Bill. 
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Again: 

‘Ministers! who enjoy the confidence of a majority in 
their legislative council will be given the fullest opportunity 
of managing that field of government which is entrusted to- 
their care. In their work they will be assisted and guided 
by the Governor, who will accept their advice and promote 
their policy whenever possible. If he finds himself 
compelled to act against their advice, it will only be in 
circumstances roughly analogous to those in which he has 
to override his executive council—circumstances which 
will be indicated in the Instrument of Instructions furnished 
to him on his appointment by His Majesty.’ 

The Royal Instrument * of Instructions referred to above 
directs the Governor to act as follows :— 

‘ You shall assist Ministers by all the means in your power 
in the administration of the transferred subjects, and advise 
them in regard to their relations with the Legislative Council. 

‘In considering a Minister’s advice and deciding whether 
or not there is sufficient cause in any case to dissent from 
his opinion, you shall have due regard to his relations with 
the Legislative Council and to the wishes of the people of 
the province as expressed by their representatives therein.’ 

We shall later on describe what the relations between 
the Governor and his Ministers have been in the different 
provinces since the inauguration of the Reforms. © 

Rules 7 may be made under the Act for the temporary 

The Trans. @dministration of a Transferred subject where, 
ferred in cases of emergency, owing to a vacancy, there 
Subjects : Sa F : 
(Temporary iS no Minister in charge of the subject, by such 
Administra- authority. and in such manner as may be 
Hop) sales: prescribed by the Rules. Accordingly, the 
following Rules have been made :— 

In case of emergency where, owing to a vacancy, there 


1 Joint Select Committee’s Report, para. 5. 
2 See Appendix M. 3 Proviso to Section 52 (3) of the Act. 
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is no Minister in charge of a Transferred subject, the 
Governor! — 

(1) must, if another Minister is available and wilt to 
take charge of the subject, appoint him to administer the 
subject temporarily ; or 

(2) may, if the vacancy cannot be provided for in the 
above way, himself temporarily administer the subject, and, 
while so doing, must exercise, in relation to it, all such 
powers in addition to his own powers as Governor as he 
could exercise if he were the Minister in charge thereof. 
If the Governor himself undertakes temporarily to 
administer a Transferred subject, he must certify that an 
emergency has arisen in which, owing to a Ministerial 
vacancy, it is necessary for him to do so, and must forthwith 
forward a copy of such certificate to ie Governor- General 
in Council. 

Such temporary administration by the Governor can 
continue until a Minister is appointed to administer the 
subject. The Governor cannot exercise, in respect of such 
subject, the power of certification of legislation vested in 
him by Section 72E of the Act.? Nor, it must be noted 
here, does the subject cease to be a Transferred subject in 
such circumstances. As we shall see later, the revocation or 
Suspension of transfer can only be made, under Devolution 
Rule 6, by the Governor-General in Council with the 
previous sanction of the Secretary of State in Council. 
But it is really difficult to say to whom the Governor is 
responsible when he takes over temporarily. the adminis- 
tration of -Transferred subjects. Lord Lytton’s inter- 
pretation of the Act is that, ‘according to the constitution, 
he (i.e., the Governor) is responsible for the conduct of 
these subjects neither to the Legislative Council nor to the 


+pee Appendix Db, > 3, 
2 See pages 155-6 ante.” 


e 


PROVINCIAL GOVERNMENTS 335 


British Parliament! ...’ In the absence of anything to 
the contrary in any document connected with the Act, it 
seems to us that His Excellency’s interpretation is correct. 
This is one of the anomalies in the existing Constitution 
of our country. 

It may be of interest to mention here that when in 1924, 
the second rejection ? of the demand for Ministers’ salaries 
by the Bengal Legislative Council was followed by the 
resignation of the Ministers, the Governor (of Bengal) took 
over ° temporarily the administration of the Transferred 
departments. Similarly, when the Ministers in the Central 
Provinces resigned early in the same year on account of 
their salaries having been reduced to a ridiculously low 
figure by the local Legislative Council, the administration 
of the Transferred subjects was taken over temporarily by 
the Governor there. 

The Governor may * at his discretion appoint from 
among the non-official members of his Legislative 
Council, Council Secretaries, who will hold 
office during his pleasure and discharge such 
duties in assisting the members of his Executive Council 
and his Ministers as he may assign to them. The Council 
Secretaries must be paid such salaries as may be provided 
by a.vote of the Legislative Council. A Council Secretary 
must cease to hold office if he ceases for more than six 
months to be a member of the Legislative Council. 

This provision for the appointment of Council Secretaries 
has been made in accordance with the proposals contained 
in paragraph 224 of the Joint Report, which says :— 

‘The suggestion has been made to us that in some 
provinces it might be convenient, where the press of 


Council 
Secretaries. 


1“This extract has been taken from a speech delivered by 
His Excellency Lord Lytton, -the Governor of Bengal, on November 
24, 1924: Vide The Statesman (Dak edition) of November 26, 1924. 

2 This took place on August 26, 1924.. Eke a 

3 In September, 1924. * Section 52 (4) of the Act. 
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work is heavy, to appoint some members of the legislative 
council, not necessarily elected, to positions analogous to 
that of a parliamentary under-Secertary in Great Britain, 
for the purpose of assisting the members of the executive 
in their departmental duties and of representing them in 
the legislative council. We feel no doubt that the 
elaboration of the machinery which is inevitable in future 
will impose greater burdens on the, members of the 
Government. We suggest therefore that it may be 
advisable and convenient to take power to make such 
appointments.’ 

We have in another connection discussed the advantages 
and disadvantages of the appointment of Council 
Secretaries. Such appointments have been made in some 
provinces with more or less success in different depart- 
ments. But if the experiment is to be made really 
successful, two main conditions must be fulfilled: the 
services. of really able men, who will be available for 
prolonged periods and who will sacrifice their private 
careers and business to work in Government offices, have 
to be secured ; and, secondly, they must be paid reasonable 
salaries. : 

All orders and other proceedings of a provincial Govern- 

ment must be expressed to be made by the 


eth Government of the province concerned: The 
Governor in Governor of each province has been empowered 
lat to. make provision by rules for distinguishing 


Governor orders and other proceedings relating to Trans- 
Hine Se ferred subjects from other orders and proceed- 
ings. He has also been empowered to make 
rules and orders for the more convenient transaction of 
business in his Executive Council and with his Ministers, 
and, further, for regulating the relations between them. 


4 Section 49 (1) of the Act. _ ~ ® Section 49 (2) of the Act. 
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Instructions have been given by authoritative persons 
and bodies as to how the business of the Government of a 
Governor’s province should be transacted. First of all, the 


- authors of the Joint Report observed ! :— 


‘It is our intention that the Government thus composed 
and with this distribution of functions shal] discharge them 
as one Government. It is highly desirable that the 
executive should cultivate the habit of associated deliberation 
and essential that it should present a united front to the 
outside. We would therefore suggest that, as a general 


_ Tule, it should deliberate as a whole, but there must 


certainly be occasions upon which the Governor will prefer 
to discuss a particular question with that part of his 
Government, directly responsible. It would therefore rest 


with him to decide whether to call a meeting of his whole 


Government, or of either part of it, though he would 
doubtless pay special attention to the advice of the 
particular member or minister in charge of the subjects 
under discussion. The actual decision on a _ transferred 


~ subject would be taken, after general discussion, by the 


Governor and his ministers; the action to be taken on a 
reserved subject wouid be taken, after similar discussion, 
by the Governor and the members of his executive Council.’ 

Next, the Joint Select Committee gave a picture of the 
manner in which it thought that the Government of a 
province should be worked under the Reforms. ‘There 
will. be,’ it said,* ‘many matters of administrative business, 
as in all countries, which can be disposed of departmentally. 
But there will remain a iarge category of business, of the 
character which would naturally be the subject of Cabinet 
consultation. In regard to this category the committee 
eonceive that the habit should be carefully fostered of joint 


1 Joint Report, para. 221. . 
2 The Joint Select Committee Report on Clause 6 of the Government 
of India Bill, 1919. 
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‘deliberation between the members of the executive council 
and the ministers, sitting under the chairmanship of the 
Governor. There cannot be too much mutual advice and 
consultation on such subjects ; but the Committee attach 
the highest importance to the principle that, when once 
opinions have been freely exchanged and the last word has 
been said, there ought then to be no doubt whatever as to 
where the responsibility for the decision lies. Therefore, 
in the opinion of the Committee, after such consultation, and 
when it is clear that the decision lies within the jurisdiction 
of one or other half of the Government, that decision in 
respect of a reserved subject should be recorded separately 
by the executive council, and in respect of a transferred 
subject by the ministers, and all acts and proceedings 
of the government should state in definite terms on whom 
the responsibility for the decision rests. It will not always, 
however, be clear, otherwise than in a purely departmental 
and technical fashion, with whom the jurisdiction lies in 
the case of questions of common interest. In such cases 
it will be inevitable for the Governor to occupy the position 
of informal arbitrator between the two parts of his 
administration ; and it will equally be his duty to see that 
a decision arrived at on one side of his government is 
followed by such consequential action on the other side as 
may be necessary to make the policy effective and 
homogeneous, 

‘In the debates of the legislative council members of the 
executive council should act together and ministers should 
act together, but members of the executive council and 
ministers should not oppose each other by speech or vote : 
members of the executive council should not be required to 
support either by speech or vote proposals of ministers of 
which they do not approve, nor should ministers be required 
to support by speech or vote proposals of the executive 
“council of which they do not approve; they should be free 
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to speak and vote for each other’s proposals when they are 
in agreement with them. All other official members of the 
legislative council should be free to speak and vote as they 
choose.’ 

Again! :— 

. . They (i.e., the Committee) wish to place in 
the fore-front of the Report their opinion that they see no 
reason why the relations (between the two parts of the 
provincial government) should not be harmonious and 
mutually advantageous, They regard it as of the highest 
importance that the Governor should foster the habit of 
free consultation between both halves of his government, 
and indeed that he should insist upon it in all important 
matters of common interest. He will thus ensure that 
ministers will contribute their knowledge of the people’s 
wishes and susceptibilities, and the members of his 
Executive Council their administrative experience, to the 
joint wisdom of the government. But while the Committee 
anticipate much advantage from amicable and, as far as 
possible, spontaneous association for purposes of deliber- 
ation they would not allow it to confuse the duties or 
obscure the separate responsibility which will rest on the 
two parts of the administration. Each side of the 
government will advise and assist the other; neither will 
control or impede the other. The responsibility for 
administrative and legislative action in their own field will 
be fixed beyond possibility of doubt on ministers and on the 
majorities of the provincial legislatures which support them ;. 
and they will be given adequate power to fulfil their charge. 
Similarly within that field for which he remains accountable 
to Parliament, the responsibility for action must be fixed 
on the Governor in Council, and he must possess unfailing 
means for the discharge of his duties. Finally, behind 


1 The Joint Select Committee Report, para. 5. 
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the provincial authorities stands the Government of 
India.’ : 

We may also. note here the observations of the 
Position of © COMmittee + on the position of the Governor in 
the Gover- the Government of his province :— 
peda ‘The position of the Governor will thus be 
of his one of great responsibility and difficulty, and 
spa na also of great opportunity and honour. He may 
have to hold the balance between divergent policies and 
different ideals, and to prevent discord and friction. It 
will also be for him to help with sympathy and courage the 
popular side of his Government in their new responsibilities. 
He should never hesitate to point out to ministers what he 
thinks is the right course or to warn them if he thinks they 
are taking the wrong course. But if, after hearing all the 
arguments, ministers should decide not to adopt his advice, 
then, in the opinion of the Committee, the Governor should 
ordinarily allow ministers to have their way, fixing the 
responsibility upon them, even if it may subsequently be 
necessary for him to veto any particular piece of legislation. 
It is not possible but that in India, as in all other countries,. 
mistakes will be made by ministers, acting with the 
approval of a-majority of the legislative council, but there 
is no way of learning except through experience and by 
the realization of responsibility.’ 3 

Again, the Royal Instructions ? to the Governor lay 
down :— 

‘Inasmuch as certain matters have been iauereed for 
the administration according to law of the Governor in 
Council in respect of which the authority of Our Governor- 
General in Council shall remain unimpaired, while certain 
other matters have been transferred to the administration 
of the Governor acting with a Minister, it will be for you 


1 The Joint Select Committee Report, Clause 6. 
2 See Appendix M. 
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so to regulate the business of the Government of thé 
province that, so far as may be possible, the responsibility 
for each of these respective classes of matters may be kept 
clear and distinct. 
~ €Nevertheless, you shall encourage the habit of joint. 
deliberation between yourself, your Councillors and. your 
Ministers, in order that the experience of your official 
advisers may be at the disposal of your Ministers, and that 
the knowledge of your Ministers as to the wishes of the 
people may be at the disposal of your Councillors.’ ie 
Finally, in order as it were to give:to some of the 


Matters proposals quoted above the force of Jaw, it has 
ee been laid down in Devolution Rule 9' that, if a 
ed pidge = matter appears to the Governor to affect sub- 


Transferred stantially the administration both of a Reserved 
Subsets: and of a Transferred subject, and there is 
disagreement between the member of the Executive Council) 
and the Minister concerned as to the action to be taken, it: 
shall be the duty of the Governor, after due consideration of 
the advice tendered to him, to direct in which department the 
decision as to such action is to be given. If, however, 
there is such a difference of opinion on an important matter, 
it must, in so far as circumstances admit, be considered by 
the Governor with his Executive Council and his Ministers 
together, before any such direction is given. Further, in: 
giving his direction, the Governor may, if he thinks fit, indi- 
cate the nature of the action which should in his judgment. 
be taken. But the final decision must be arrived at by the 
Governor in Council or by the Governor and Minister ? or 


1 See Appendix B. 
re Commenting on this Rule, the Joint Select Committee stated :— 

They do not intend to imply that, in their opinion, in 

every case in which an order is passed ina transferred department: 

the order should receive the approval of all the ministers; such a. 

procedure would obviously militate against the expeditious disposal 

of business, and against the accepted~canons of departmental 

responsibility. But in cases which are of sufficient importance to 
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Ministers, according as the department to which it has been 
committed is a department dealing with Reserved or a 
department dealing with Transferred subjects. 

On the more difficult question of the distribution of the 
Allocation PtOVincial revenues and balances between the 
of revenues two sides of the provincial Governments, the 
a Seer Joint Select Committee made the following 
of Transfer- instructive observations 1 :— 
ye eee ‘They are confident that the problem can 
readily be solved by the simple process of common sense 
and reasonable give-and-take, but they are aware that this 
question might, in certain circumstances, become the cause 
of much friction in the provincial government, and they are 
of opinion that the rules governing the allocation of these 
revenues and balances should be framed so as to make the 
existence of such friction impossible. They advise that, if 
the Governor, in the course of preparing either his first or 
any subsequent budget, finds that there is likely to be a 
serious or protracted difference of opinion between the 
executive council and his ministers on this subject, he should 
be empowered at once to make an allocation of revenue and 
balances between the reserved and transferred subjects, 
which should continue for at least the whole life of the 
existing legislative council. The Committee do not 
endorse the suggestion that certain sources of revenue 
should be allocated to reserved, and certain sources to 
transferred subjects, but they recommend that the Governor 
should allocate a definite proportion of the revenue, say, by 
way of illustration, two-thirds to reserved and one-third to 
transferred subjects, and similarly a proportion, though not 


have called for discussion by the whole Government, they are clearly 

of opinion that the final decision should be that of oneor other 

portion of the Government as a whole’.--Second Report on the 

Government of India Act, 1919 (Draft Rules). 

~ + Joint Select Committee Report on Clause 1 of the Government of - 
India Bill, 1919. 
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necessarily the same fraction, of the balances. If the 
Governor desires assistance in making the allocation, he 
should be allowed at his discretion to refer the question to 
be decided to such authority as the Governor-General shall 
appoint. Further, the Committee are of opinion that it 
should be laid down from the first that, until an agreement 
which both sides of the Government will equally support. 
has been reached, or until an allocation has been made by’ 
the Governor, the total provisions of the different expendi- 
ture heads in the budget of the province for the preceding 
financial year shall hold good. 

* The Committee desire that the relation of the two sides 
of the Government in this matter, as in all others, should 
be of such mutual sympathy that each will be able to assist 
and influence for the common good the work of the other, 
but not to exercise control over it. The budget should not 
be capable of being used as a means for enabling ministers. 
or a majority of the legislative council to direct the policy 
of reserved subjects ; but on the other hand the executive 
council should be helpful to ministers in their desire to 
develop the departments entrusted to their care. On the 
Governor personally will devolve the task of holding the 
balance between the legitimate needs of both sets of his 
advisers.’ 

In accordance with these proposals of the Joint Select 
Committee, it has been laid down in the Devolution Rules 4 
(31-35) that the expenditure for the administration of both 
Reserved and Transferred subjects must, in the first 
instance, be a charge on the general revenues and balances of 
each province, and the framing of proposals for expenditure 
in regard to the Transferred and Reserved subjects will be 
a matter for agreement between the two sides of the 
provincial Government. If, however, at the time of the 


1 See Appendix B, 
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preparation of the budget the Governor is satisfied that 
there is no hope of agreement between them as to the 
apportionment of funds. between the Reserved and Trans- 
ferred departments, ‘he may, by order in writing, allocate 
the revenues and balances of the province between reserved 
and transferred subjects, by specifying the fractional 
proportions of the revenues and balances which shall be 
assigned to each class of subjects.’ > 

Any such order of allocation ‘may be made by the 

Governor, either in accordance with his own discretion, or 
in accordance with the report of an authority to be appoint- 
ed by the Governor-General in this behalf on the 
application of the Governor.’ & 
-- Every. such order must ‘(unless it is sooner revoked) 
remain in force for a period to be specified in the: order, 
which must not be less than the duration of the then existing 
Legislative Council,’ and must not exceed its duration 
by more than a year: 

‘Provided that the Governor may at any time, if his 
Executive Council and ministers so desire, revoke an order 
of allocation or. make such other allocation as has been 
agreed upon by them: 

Provided, further, that if the order which it is proposed 
to revoke was passed in accordance with the report of ‘an 
authority appointed by the Governor-General, the Governor 
must obtain the ieee of the Governor- General before 
revoking the same.’ 

Every such order of allocation must provide that, ‘if any 
increase of revenue accrues during the period of the order 
on account of the imposition of fresh taxation, that increase, 
unless the Legislature otherwise directs, must be allocated 
in aid of that part of the Government by which the axes 
is initiated.’ ev: 

Finally, if at the time of the preparation of any budget 
no agreement or allocation ‘has been arrived at, the budget 


we OE ee 


SY RO Te Pe 


~ oe; at ale iia ald Pe Pao “ 


PROVINCIAL GOVERNMENTS _ 345 


shall be prepared on the basis of the aggregate grants, 
respectively provided for the reserved and_ transferred 
subjects in the budget of the year about to expire.’ | 
The authority vested in the local Government over the 
eas officers of the public services employed in a Gover- 
Regulation : : : : ; 
ae the nor’s province is exercised, in the case of officers 
exercise of serving in a department dealing with Reserved 
peas pa: subjects, by the Governor in Council, and,. in the 
members of case of officers serving in a department. dealing 
ees with. Transferred subjects, by the Governor 
acting with the Minister in charge of the depart- 
ment.1 But no order affecting emoluments or pensions, 
no order of formal censure, and no order on a memorial 
can be passed to the disadvantage of an officer. of an 
all-India or provincial service without the personal con- 
eurrence of the Governor ; nor can an order for the posting 
of an officer of an all-India service be made without the 
personal concurrence of the Governor. Though. these 
privileges are equally enjoyed by the members of the public 
services serving under both the sides of the provincial 
Government, their existence has made the position of 
Ministers specially difficult. The latter, unlike the members 
of the Executive Council, are held accountable to the 


Legislative Council for the administration of the subjects 


committed to their charge; but their powers. over the 
officers acting under them are so circumscribed that they 
cannot, of their own authority, take even the most ordinary 


+ Devolution Rule 10; see Appendix B. 

2 Thid. : 

This Rule has been made obviously on the advice of the Joint Select 
Committee which stated in its report as follows :— 

“In the provinces, officers serving in a reserved department will 
be controlled by the Governor in Council, and in a transferred depart- 
ment by the Governor acting with ministers, but in both cases 
alike the personal concurrence of the Governor should be regarded as 
essential in the case of all orders of any importance prejudicially 
affecting the position or prospects of officers appointed by. the 
Secretary of State.’—Joint Select Committee Report on Clause ‘36. | 
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disciplinary action against any of them, if ever they consider 
it necessary. -They have to.seek the aid of the Governor 
before an undesirable subordinate can be simply transfer- 
red from one place to another. This limitation on the 
powers of Ministers in reiation to their subordinates 
has largely contributed in some provinces to the unpopu- 
larity of the dyarchical ! system of Government. 

If an officer performs duties both in relation to Reserved 
and Transferred subjects, the Governor. will. decide in 
which department he is to be deemed to be serving. 

A local Government must employ such number of officers 
of the Indian Medical Service in such appointments and on 
such terms and conditions as may be prescribed by the 
Secretary of State in Council. 

There is in each Governor’s province a Finance Depart- 
Baek ment controlled by a member .of the Executive 
Ciaante Council.2, Immediately subordinate to the 
Department member there is a Financial Secretary, with 
and its : : sett 
functions. . Whom must be associated, if the Ministers so 

- desire, a Joint Secretary, appointed by the 
Governor after consultation with the Ministers.? The 
Joint Secretary will have to examine and deal with financial 
questions arising in relation to Transferred subjects and 
with proposals for taxation or borrowing made by any 
Minister. # 

The functions of the Finance Department are as 
follow 5 :— 

(1) It is in charge of the account relating to loans 
granted by the local Government and it advises on the 
financial aspect of all transactions relating to such loans ; 

(2) it is responsible for the safety and proper employ- 
ment of the famine insurance fund ; 


* See Chapter XXV. post. ® Devolution Rule 36. 
° Lbid., * Loid. MAOIs OL: 


PROVINCIAL GOVERNMENTS 347 


(3) it examines and reports on all proposals for the 
increase or reduction of taxation : 

(4) it examines and reports on all proposals for borrow- 
ing by the local Government, takes all necessary steps fot 
raising such loans as have been duly authorized and is in 
charge of all matters relating to the service of loans; 

(5) it is responsible for seeing that proper financial 
rules are framed for the guidance of other departments, and 
that suitable accounts are maintained by those departments. 
and establishments subordinate to them; 

(6) it prepares an estimate of the total receipts and 
disbursements of the province in each year, and is res- 
ponsible during the year for watching the state of the 
balances of the local Government ; 

(7) in connection with the budget and with supple- 
mentary estimates— | 

(2) it prepares the statement of estimated revenue 
and expenditure which is placed before the 
Legislative Council every year and any supple- 
mentary estimates or demands for excess grants. 
which may be submitted to the vote of the 
Council ; 

(6) it obtains, for the purpose of such preparation,. 
materials from the different departments of the 
Government on which its estimates are to be- 
based, and is responsible for the correctness of- 
those estimates ; 

(c) it examines and advises on al] schemes of new 
expenditure for which it is proposed to make 
provision in the estimates, and must refuse to 
provide in the estimates for any scheme which 
has not been so examined ; 

(8) on receipt of a report from an audit officer to the 
effect that expenditure for which there is no sufficient 
sanction is being incurred, it requires steps to be taken 
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to obtain sanction, or sees that theexpenditure immediately 
ceases ; 

(9) it lays ‘hé audit and appropriation reports before 
the Committee on Public Accounts and brings to its notice 
“all expenditure which has not been duly authorized and 
any financial irregularities’: and 

(10) it advises departments responsible for the asilee: 
tion of revenue regarding the progress of collection and 
the methods of collection employed. 

Besides, after grants! have been voted by the Legis- 
lative Council; the Finance. Department has power to 
sanction any reappropriation within a grant from one major, 
minor or subordinate head to another. The Member or 
Minister in charge of a department, on the other hand, 
can authorize reappropriation only within very narrow 
limits. It must be within a grant between heads. sub 
ordinate to a minor head and must not ‘ involve updo ate 
a recurring liability.’ 

No expenditure 2 on any of the non-votable heads of 
provincial expenditure, which is in excess of the 
estimate for that head shown in the budget of the year, 
can be incurred without previous consultation with the 
Finance Department. No office* may be added to, or 
withdrawn from, the public service in the province, 
and the emoluments of no post may be varied; except after 
consultation with the Finance Department. Nor can any 
allowance or special or personal pay be sanctioned for any 
post or class of posts or any Government servant without 
such previous consultation.? = 

Again, the department? must x consulted before ‘any 
grant of land or assignment of land revenue can be made. 
But it need not be consulted when the grant is made under 
the ordinary revenue rules of the province. It must also 


4 Devolution Rule 38, ee LE 39. 
3 Tbid., 40. * [bid., 41. are. 5 Lloid., 4755 
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be eonsulted before any concession, grant or lease of 
mineral or forest rights, or right to water power can be 
given to anybody. No proposal involving an abandonment 
of revenue for which credit has‘been taken in the budget, 
or involving expenditure for which no provision has been 
made in the budget, can be submitted ' to the local Govern- 
ment or to the Legislative Council without a previous 
reference to the Finance Department. 

It has been laid down, however, that wherever previous 
consultation with the Finance Department is required, it is 
open to that department to prescribe, by general or special 
orders, cases in which its assent may be presumed to have 
been given. ? 

It’ may no doubt surprise many that the Finance 
Department has so much power and that the other depart- 
ments of the Government are so helplessly dependent on it. 
But it must be borne in mind that it is this department 
which is primarily responsible for finding money for them 
and also for the protection of public revenues against that 
extravagance to which most of the spending. departments. 
of every Government are prone. The powers of the 
Finance Department will be very little affected when 
complete provincial autonomy will be granted. Because of 
the peculiar nature of its duties, this department is seldom 
popular in any country. Speaking of the Treasury in 
England, President Lowell? says, ‘There is, indeed, one 
department which is continually brought into contact—one 
might almost say conflict—with all the others ; that is the 
Treasury. Any vigorous branch of the public service 
always sees excellent reasons for increasing its expenditure, 
and proposes to do so. without much regard for the needs. 
of the other branches; while the Chancellor of the 
Exchequer, who is obliged to find the money, must strive 


1 Devolution Rule 43. 2: Thid: , 45. 
5° The Government of England, vol. i, pp. 75-76. 
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to restrict the aggregate outlay. If he did not, the expen- 
-diture of the government would certainly be extravagant. . 
. . Being placed in such a relation to his colleagues, it is 
not unnatural that the Chancellor of the Exchequer should 
often differ with them. As Gladstone notes in his diary in 
1865, ‘‘ Estimates always settled at the dagger’s point.’’’ 
We propose to deal in a subsequent chapter with the 
complaint that is often made that the Finance Department 
being under an Executive Councillor favours the Reserved 
departments of the provincial Government at the cost of the 
Transferred departments. 
Under Devolution Rule 46, the Governor-General in 
Council may use the agency of the Governor in 
SR aee Council of any province in the administration of 
of local central subjects in so far as such agency may be 
NOs found convenient. The cost of an establishment 
exclusively employed on the business of agency 
must be borne by the central Government. If, however, a 
joint establishment is employed upon the administration of 
central and provincial subjects, the cost of such establish- 
ment may be distributed in such manner as the Governor- 
General in Council and the Governor in Council concerned 
may agree, or, in the case of disagreement, in such manner 
as may be prescribed by the Secretary of State in Council. 
One of the chief merits of the Government of India Act, — 
a 1919, is. its..elasticity.“ The Act “has ssimply 
vets outlined the main features of the constitutional 
the func- changes introduced by it, but has left those 
et changes to be worked out in detail in the form of 
ment, hows Rules.1 Considerable alteration in the existing 
qnade: structure of our Government may be effected, 
if necessary, by Rules framed under the Act, without 


1 See Memo. by Mr. Montagu about the Government of India Bill ; 
OF rntaoee Wwe oan i : 
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necessitating any Parliamentary enactment. The Rules can 
be made, except where otherwise stated in the Act, by the 
Governor-General in Council with the sanction of the 
Secretary of State in Council; but they must be approved 
by both Houses of Parliament.1 The classification of the 
functions of Government into ‘central’ and ‘ provincial’, 
and the division, again, of the provincial subjects into 
* Reserved’ and ‘ Transferred’ have been made by such 
Rules under Section 45A of the Government of India Act 
(i.e. Section 1 of the Act of 1919). And further 


How further 


eauaters transfers to the list of Transferred subjects of 
ae take subjects which now belong to the Reserved list 
place. 


in any province can be made by similar Rules. ? 
On the other hand, the Governor-General in Council may, 
: by notification in Zhe Gazelle of [ndia, with the - 
Se previous sanction of the Secretary of State in 
sion of Council, revoke or suspend for such period as he 
ee RG may think necessary the transfer of any provincial 
subject in any province, and upon such revocation or during 
such suspension the subject must cease to be a Transferred 

subject.* 

A new Governotr’s province may be constituted under the 
He Government of India Act, if necessary. Under 
Uae Section 52A (1) of the Act, the Governor-General 
Governor’s in Council may, after ‘ obtaining an expression of 
beers opinion from’ the local Government and the 
local legislature affected, by notification, with the approval 


4 See pp.1-2 ante, 

2 See Devolution Rules 3 and 6; App. B. 

3 We may’ draw in this connection the attention of ‘the reader 
to a very interesting debate in the Bengal Legislative Council 
on a resolution moved by Dr. Pramathanath Banerji, for the amend- 
ment of Rule 6 and Schedule II of the Devolution Rules.~ The 
debate took place on February 19, 1924.—See Bengal Legislative 
Council Proceedings, February 18 to 20, 1924, vol. xiv, No. 2, 
pp 96-125. 

# Devolution Rule 6. 
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of the Crown previously signified by the Secretary ot State 
in Council, constitute a new Governor’s province, or place 
part of a Governor’s province under a Deputy-Governor to 
be appointed by the Governor-General, and may in such 
case apply, with such modifications as appear necessary or 
desirable, all or any of the provisions of the Act relating 
‘to Governors’ provinces, or provinces under a Lieutenant- 
Governor or Chief Commissioner, to any such new province 
or part of a province’. 

The Governor-General in Council may also declare, under 

ee Section 52 A (2) of the Act, any territory in - 
roelen British India to be a ‘backward tract’, and 
backward may, by notification, with such sanction as in 
aracts the preceding case, direct that the Act will apply 
to that territory, subject to such exceptions and modifi-° 
cations as may be prescribed in the notification. He may 
further direct that any Act of the Indian Legislature will 
not apply to such a tract or any part thereof, or will apply 
to it or to any part of it, subject to such exceptions or 
modifications as the Governor-General thinks fit, or may 
authorize the Governor in Council to give similar directions 
as regards any Act of the local legislature. 

It may be noted here that so far as Bengal is concerned, 
action has been taken under this Section as regards the Hill 
Tracts of Chittagong and the Darjeeling District.! 

Before we conclude this chapter we may say a word or 

two about Lieutenant-Governorships and other 
Lieutenant- provinces. The Governor-General in Council 
meee may, with the sanction of the Crown previously 
signified by the Secretary of State in Council, 
constitute a new province under a Lieutenant-Governor.? 
He ‘may also, with the approval of the Secretary of 


_ 1-Sée Notification No, 2 G-Delhi, January 3, 1921; Vide The 
Bengal Legislative Council Manual, 1921, p. 229. 33° 
2 Section 53 (2) of the Act. 
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State in Council, create a Council in any province under a 
Lieutenant-Governor, for the purpose of assisting the latter 
in the executive government of the province.! He is to 
determine the exact number of the members of such a 
Council within the maximum of four and the qualifica- 
tions to be required of them.? He is also empowered to 
make provision for the procedure to be adopted-at a meeting 
of a Lieutenant-Governor’s Executive Council. . 

As. has been seen before, the power: of appointing 
Lieutenant-Governors or the members of their Executive 
Councils is vested in the Governor-General, subject to the 
approval of the Crown. At present there is no province in 
British India under a Lieutenant-Governor. | 

The Governor-General in Council is also empowered to 

take, with the sanction of the Secretary of State, 
Chief any part of British India under his immediate ~ 
Commis- : : : 
sionerships. authority and management, and thereupon to give 

all necessary orders and directions respecting its 
administration, by placing it under a Chief Commissioner 
or by otherwise providing for its administration.* 

The following provinces> are now administered by 
Chief Commissioners, who are appointed by the Governor- 
General in Council, namely :— 

The North-West Frontier Province, British Baluchistan, 
Delhi, Ajmer-Merwara, Coorg and the Andaman and 
Nicobar Islands. 

The Chief Commissionerships are ‘under the immediate 
authority and management of the Governor-General in 
Council, who is competent to give all necessary orders and 
directions’ respecting their administration.® The Chief 


1 Section 55 (1) of the Act. The action of the Governor-General in 
Council in this respect has to be later on approved by both Houses of 
Parliament. 

2 Loid. $ Ibid. 

* Section 59 of the Act. 

_ 5 Section 58 of the Act. 
& Imperial Gazetteer of India, vol. iv, p. 32. 
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Commissioners of British Baluchistan and the North-West 
Frontier Province are at the same time Agents to the 
Governor-General ‘for dealing with tribes and territories 
outside British India.’ The Agent to the Governor- 
General in Rajputana and the Resident in Mysore are ex- 
officio the Chief Commissioners of Ajmer-Merwara and 
Coorg respectively, and the Superintendent of the Penal 
Settlement of Port Blair is the Chief Commissioner of the 
Andaman and Nicober Islands.2. Coorg, Delhi and the 
Andamans are under the Home Department of the Govern-- 
ment of India,* while the other Chief Commissionerships, 
as has been seen before, are administered through the 
Foreign and Political Department. 

Under the Act, a Legislative Council may be constituted 
sea peee in any .Lieutenant-Governorship or Chief 
ee *Cominissionership by the Governor-General in 
Lieutenant- Council with the sanction of the Crown previ- 
pane ously signified by the Secretary of State in 
Commis- Council,* and also Rules may be made, subject to 
eroMates the final approval of Parliament, providing for 
how consti- the constitution of such a Council.° But it is 
eG distinctly laid down © in the Act that the number 
of members nominated or elected to the Legislative Council 
of a Lieutenant-Governor must not exceed one hundred, 
and that at least one-third of the .persons nominated or 
elected to the Legislative Council of a Lieutenant-Governor 
or Chief Commissioner must be non-officials. 

The functions” of the Legislative Council of a Lieutenant- 
Governor’s or Chief Commissioner’s province 
must ofdinarily be restricted to legislation and to 
the alteration of the Rules for the conduct of 
business inthe Council. Butthe local Government may, with 


‘Their 
functions. 


1 The Fitth Decennial Report, p. 56. | 2 lbtd. 
3 The Joint Report, para. 44. <>? Section 77 of the Act, 
* Section 76 of the Act. s Ibid. ‘. 7 Section. 80-of the Act. 
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the sanction of the Governor-General in Council, make Rules 
providing for the discussion by the Council of the annual 
financial statement of the Government and of any matter of 
general publicinterest, and for the asking of questions, under 
such conditions and restrictions as may be prescribed in the 
Rules. Such Rules must be laid before both Houses of 
Parliament as soon as may be after they are made, and must 
not be subject to repeal or alteration by the Indian 
Legislature or by the local legislature. 

Except Coorg none of the Chief Commissionerships have 
any Legislative Council at present. 


CHAPTER XXII 


THE PUBLIC ORS OOS. 1 IN INDIA 


The Joint Report and the civil servicesin India—The civil services 
and their rights and privileges—The Joint Select Committee on the 
civil services—Public Service Commission—The Lee Commission on 
the Public Service Commission— Financial Control—The Indian Civil 
Service—Rules for adinission to the Indian Civil Service—Indians in 
the Indian Civil Service—Provincial and Subordinate Services. 


We propose to deal in this chapter with the present 
constitutional position of the civil services in 


The Joint ; : 

Report eu India. Before the Reforms the regulation of 
the civil the services was ‘ to a great extent uncodified or 
india, codified only by executive orders. The duty of 


obedience by the subordinate officer and of 
protection by the superior officer was unwritten law.’ * 
The authors of the Joint Report proposed ? that any public 
servant, whatever the Government under which he would be 
employed, should be properly supported and protected in 
the legitimate exercise of his functions ; and that any rights. 
and privileges guaranteed or implied in the conditions of 
his appointment should be secured to him. No changes 
that would occur should be allowed to impair the power of 
the Government of India or of the Governor in Council to 
secure. these essential requirements. In pursuance. of 
these proposals, the Government of India recommended 
that the main rights and duties of the services in India 


* See in this connection paras. 313-27 of the Joint Report. 

? Para. 44 of the Government of India’s First Despatch on Indian 
Constitutional Reforms. 

® Para. 325 of the Joint Report, 
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should be reduced to statutory form, in so far as they were 
not already prescribed by law or rule.t Section 96B of 
the Government of India Act has made provision to this 
effect. | 
The Secretary of State in Council has been empowered 
by this Section to make, with the concurrence of 

The civil ee - F : ; 
ceruices the majority of votes at a meeting of his Council, 


and their Rules? ‘for regulating the classification of the 


rights and 


3 privileges. civil services in India, the methods of their 


recruitment, their conditions of service, pay 
and allowances, and discipline and conduct.’ ? He may by 
such Rules delegate, to such extent and in respect of such 
matters as he may prescribe, the power of making Rules 


to.the Government of India or to local Governments, or 


1See para. 44 of the First Despatch on Indian Constitutional 
Reforms ; see also Mr. Montagu’s Memorandum, Part IV. 
2 See for such Rules pp. 85-90 of Report of the Royal Commission 
on the Superior Civil Services in India, 1924. 
5 For instance, under the existing Rules, ‘a local Government niay 
for good and sufficient reasons— 
(1) censure, 
(2) reduce to a lower post, 
(3) withhold promotion from, or 
_ (4) suspend from his office,’ 
any officer of an All-India Service : 
Provided that no head of a department appointed with the approval 
of the Governor-General in Council shall be reduced to any lower post 
without the sanction of the Governor-General in Council ’.—See z67d., 


p. 86. 


Similarly, subject to the provisions of any law for the time being in 
force, ‘a local Government may for good and sufficient reasons— 

(1) censure, 

(2) withhold promotion from, 

(3) reduce to a lower post, 

(4) suspend, 

(5) remove, or 

(6) dismiss, 
any officer holding a post in a provincial or subordinate service or a 
special appointement.’ J/ézd., p. 87. 

It is provided, however, that every order of dismissal, removal or 
reduction must, except when it is based on facts or conclusions 
established at a judicial trial, or when the officer concerned has 
absconded, must be preceded by a properly recorded- departmental 
enquiry. For further details, see zbzd., page 87. 
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authorize the Indian Legislature or local legislatures 
to make laws regulating the public services. But a person 
appointed by him to the civil service of the Crown in India 
before the Act of 1919 came into operation will retain under 
it all his pre-existing or ‘ accruing ? rights.’? 

The right to pensions and the scale and conditions of 
pensions of all persons appointed by the Secretary of State 
in Council to the civil service of the Crown in India are to be 


* The expression ‘ accruing rights’ has given rise to a considerable 
amount of controversy. According to the Law Officers of the Crown, 
the expression means ‘all rights to which members of the Civil 
Services are entitled, whether by statute, or by rule having statutory 
force, or by regulation in force at the time of their entry into service. 
They do not, however, include prospects of promotion, except in 
cases where the promotion is no more than advancement by seniority 
to increased pay, asin the case of the various appointments borne 
upon the ordinary lists of time-scales of pay. In particular, they do 
not apply to general expectations of possible appointment to offices, 
such as those of Commissioner of a Division, which are not included 
in the ordinary time-scale lists, and the filling of which involves 
selection by merit. . . .. The abolition of such appointments would 
give rise to no claims to compensation except to persons who were 
actually holding them at the time of their abolition. . . . Nomethod 
of filling such appointments which is not inconsistent with the 
Statute, even though it reduced the expectations of members of a 
particular service, would give rise to any claim to compensation on 
the part of any person whose actual tenure of an appointment was 
not thereby affected. .. .’—Zhe Despatch of the Secretary of State, 
dated April 26, 1923 ; see para. 81 of the Lee Commission’s Report. 

The civil services, on the other hand, ‘claim that whatever may 
be the legal interpretation of the words ‘‘ existing or accruing rights ”’ 
the intention of the proviso was to secure to them their prospects of 
promotion to all higher posts existing at the time the Act was passed, 
or alternatively to secure for them compensation for the loss of such 
prospects through the abolition of these appointments ’.—Para. 82 of 
the Lee Commission’s Report. 

Commenting on this attitude of the services, Sir Tej Bahadur 
Sapru says,‘.... Theclaim of the services seenis to be hardly 
reasonable. For, if that were well-founded, no single higher post 
existing at the time the Act was passed could be abolished however ~ 
strong the justification for such abolition might be ; and that would: 
be scarcely consistent with an intention to give real Responsible 
Government ’.— Zhe Indian Constitution, A Note on its Working, 
p. 116 ; published at Adyar, Madras, S. ~ 

See in this connection also Section 144 of South Africa Act, 1909. 

? Or he will receive such compensation for the loss of any of them 
as the Secretary of State in Council may consider just and equitable, 
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regulated in accordance with the Rules which were in force 
at the time of the passing of the Act of 1919. Any such 
Rules may be amended by the Secretary of State in Council 
with the concurrence of the majority of votes at a meeting 
of his Council; but no such amendment can adversely 
affect the pension of any member of the service appointed 
before the date of the amendment!. For the removal 
‘of all doubts, it has further been provided in the Govern- 
ment of India Act that all Rules or other provisions relating - 
to the civil service of the Crown in India, which were.in 
force at the time of the passing of the Act of 1919, will 
continue to remain in force under the Reforms until they are 
revoked or amended by Rules or laws made under the Act. 
Subject to the provisions of the Government of India Act 
and of the Rules made thereunder, every person in the civil 
service of the Crown in India holds office during the pleasure? 
of the Crown, and may be employed in any manner by any 
proper authority within the scope of his duty. But no 
person in that service may be dismissed by any authority 
subordinate to that by which he was appointed.* The 
Secretary of State'in Council may, except in so far as he has 
otherwise provided by Rules, reinstate in that service 
any person who has been dismissed. Again, it is pro- 
vided in the Act* that ‘if any person appointed by the 
Secretary of State in Council thinks himself wronged by 
an order of an official superior ina Governor’s province, 
and on due application made to that superior does not 
receive the redress to which he may consider himself 
entitled, he may, without prejudice to any other right of 
redress, complain to the Governor of the province in order 
to obtain justice.’ And the Governor is directed by the 


* Section 96B (3) of the Act. 

2 But in practice, during good behaviour, 
3 Section 96B (1) of the Act. 

* Lbtd. : 
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Act ‘to examine such complaint and require such action 
to be taken thereon as may appear to him to be just 
and equitable.’ As has been stated before, the Royal 
Instructions to the Governor also require him to safeguard 
all members of the public services employed in his province 
in the legitimate exercise of their functions, and in the 
enjoyment of all recognized rights and privileges, and to 
see that his Government orders all things sy and 
reasonably in their regard. 

All these safeguards have been provided for on the 

advice of the Joint Select Committee. Discus- 
rhe ee sing the ‘position of the public services in 
Committee working the new constitutions in the provinces ’, 
te the Committee stated 1 :— 
‘They are of opinion that these services have 
‘deserved the admiration and gratitude of the whole Empire. 
They know that some members of the services regard the 
wisdom of the proposed changes with grave misgiving, 
and that some fear that those changes will not tend to the 
welfare of the Indian masses. They are convinced, 
however, that the services will accept the changing 
conditions and the inevitable alteration in their own position, 
and devote themselves in all loyalty.-to making a success, 
so far as in them lies, of the new constitution. 

‘In the provinces, officers serving in a reserved 
department will be controlled by the Governor in Council, 
and in a transferred department by the Governor acting 
with ministers, but in both cases alike the personal con- 
currence of the Governor should be regarded as essential 
in the case of all orders of any importance prejudicially 
affecting the position or prospects of officers appointed by 
the Secretary of State. 


1 Part IV of the Joint Select Committee Report. Seein this connec: 
tion para. 325 of the Joint Report ; aiso paras. 43-54 of the Government 
of India’s First Despatch on Indian Constitutional Reforms. 


J 
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‘The Committee think that every precaution should be 
taken to secure to the public servants the career in life to 
which they looked forward when they were recruited, and 
they have introduced fresh provisions into this clause to 
that end. If friction occurs, a readjustment of persons and 
places may often get over the difficulty, and the Governor 
must always regard it as one of his most important duties 
to establish a complete understanding between his ministers 
and the officers through whom they will have to work. 


But if there are members of the service whose doubts as to 


the changes to be made are so deeply-rooted that they feel 
they cannot usefully endeavour to take part in them, then 
the Committee think it would only be fair to those officers 
that they should be offered an equivalent career elsewhere, 
if it is in the power of His Majesty’s Government to do so, 
or, in the last resort, that they shouid be allowed to retire 
on such pension as the Secretary of State in Council may 

consider suitable to their period of service.’ 
Provision! has been made in the Act for the establishment 
of a Public Service Commission in India. The 


Public 
Service Commission will be appointed by the Secretary 
Souimis- of State in Council and will consist of not more 


‘sion. 


than. five members, of whom one will be 
Chairman. Each member will hold office for five years, 


_and may be reappointed. No member can be removed 


before the expiry of his term of office, except by an order 
of the Secretary of State in Council. The qualifications 
for appointment, and the pay and pension (if any) attaching 


_to the offices of Chairman and member are to be prescribed 


by rules made by the Secretary of State in Council with 
the concurrence of the majority of votes ata meeting of 
his Council. The Commission will discharge, in regard to 
recruitment and control of the public services in India, 


> 


196C of the Act. 
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such functions as may be assigned to it by rules made by 
the Secretary of State in Council in the same were as in the 
preceding case. 

‘This provision for the appointment of a Public Service 
Commission has been made on the advice of the Govern- 
ment of India. It stated in its first Despatch?! on Indian 
Constitutional Reforms : — 

‘In most of the Dominions? where responsible 
government has been established, the need has been felt 
*of protecting the public service from political influences by 
the establishment of some permanent office peculiarly 
charged with the regulation of service matters. We are 
not prepared at present to develop the case fully for the 
establishment in India of a public service commission : but 
we feel that the prospect that the services may come more 
and more under ministerial control does afford strong 
grounds for instituting such a body. Accordingly we think 
that provision should be made for its institution in the new 
Bill. The Commission should be appointed by the Secretary 
of State, and its powers and duties regulated by statutory 
rules to be framed by the same authority. ...’ 

We may note in this connection the following interesting 
he Les observations * made by the Royal Commission 


Commission on the Superior Civil Services in India, popularly 
on the 


Public known as the Lee 4? Commission, on the question 
Service of the Public Service Commission : — 
Commission. 


‘Wherever democratic institutions exist, 
experience has shown that to secure an efficient Civil 
Service it is essential to protect it so far as possible from 


1 Para. 55 of the Despatch 

2 See in this connection Prof. Keith’s Responsible Government in 
the Dominions, vol. i, pp. 344-53; see also Sections 141 and 142 of 
South Africa Act, 1909. 

3 See para. 24 of the Report of tlte Commission. 

+ Because Viscount Lee of Fareham was the President of the 
Commission. 
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political or personal influences and to give it that position 
of stability and security which is vital to its successful. 
working as the impartial and efficient instrument by which 
Governments, of whatever political complexion, may give 
effect to their policies. In countries where this principle 
has been neglected, and where the “ spoils system ’’ has. 
taken its place, an inefficient and disorganized Civil Service 
has been the inevitable result and corruption has been 
rampant. In America a Civil Service Commission has. 


‘been constituted to control recruitment of the Services,,. 


but, for the purposes of India, it is from the Dominions of 
the British Empire that more relevant and useful lessons 
can perhaps be drawn. Canada, Australia and South 
Africa now possess Public or Civil Services Acts regulating 
the position and control of the public services, and a 
common feature of them all is the constitution of a Public 
Service Commission, to which the duty of administering 
the Acts is entrusted. It was this need which the framers 
of the Government of India Act had in mind when they 
made provision in Section 96C for the establishment of a 


Public Service Commission ....’ 


Continuing, the Royal Commission recommended ‘ feet 
at the outset, the following functions should be assigned 
to the Public Service Commission :—: 

1. ‘The recruitment of personnel for the Public: 
Services and the establishment and maintenance of proper 
standards of qualification for admission to them; 

2. Quasi-judicial functions connected with the 
disciplinary control and protection of the Services.’ 

Under the first head the Commission made the following 
proposals * :— 

1. ‘The Public Service Commission should be charged 
with the duty of recruitment for the All-India Services as. 


+ Para, 27 of its Report. 2 Tord. 
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the agent of the Secretary of State so far as it is carried 
out in India. 


2. Inrespect of recruitment for the Central Services, 


and if a Local Government should so desire for Provincial 
Services (including Services provincialized), it should act 
as agent of the Secretary of State, the Government of India 
or the Local Governments, as the case may be. 


3. The Public Service Commission should be the final 


authority, so far as recruitment in India is concerned, for 
determining, in consultation with the Secretary of State, the 
‘Government of India or the Local Governments, as the case 


may be, the standards of qualification and the methods of’ 


examination for the Civil Services, whether the channel 
of entry be by examination or nomination.’ 
Under the second head it suggested ' as follows :— 

1. Subject, in certain cases, to the final right of appeal 
to the Secretary of State, ‘appeals to the Governor-General 
in Council against such orders of Local Governments as are 
declared by the Governor-General in Council to be appeal- 


able should be referred to the Public Service Commission ; 


the Public Service Commission should feport to the 
Governor-General in Council its judgment on the facts and 
its recommendation as to the action to be taken. . . .’ 

2. ‘Appeals from the Government of India which now 
lie to the Secretary of State should hereafter be referred to 
the Public Service Commission in the same manner as in 
the case of appeals to the 'Government of India’ (and the 
‘Commission will report to the Secretary of State its 
decisions). — 

The Royal Commission gave special attention to the 
question of the composition of the Public Service Commis- 
sion. It stated ? :— 


. 


+ Para. 27 of its Report. : 
? Para. 25 of its Report. See also in this connection W. H. Moore’s 
‘Constitution of the Commonwealth of Australia {1910), pp. 194-96. 
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‘We would venture . . . to emphasize the paramount 
importance of securing as members of the Commission, 
men of the highest public standing, who will appreciate the 
vital and intimate relationship which should exist between 
the State and its servants. ‘These Commissioners should be 
detached so far as practicable from all political associations. 
and should possess, in the case of two of their number at 
least, high judicial or other legal qualifications. They 
should, we suggest, be whole-time officers and their emolu- 
ments should not be less than those of High Court Judges. 
The Public Service Commission .. . will be an All-India 
DOOva se ce 

The above recommendations are now under the consider- 
ation of the Home Government. 
Subject to any Rules which may be made by the 
Secretary of State in Council with the concur- 
Financial oy ; 
Control: rence of the majority of votes ata meeting of 
the Council, no office may be added to or 
withdrawn from the public-service, and the emoluments of 
no post may be varied, except after consultation with such 
‘finance authority ’ as may be mentioned in the Rules.! 
By far the most important of the public services in India 
is the Indian Civil Service. The general work 
pcan of administration and, for the most part, the 
Service. . administration of justice have been entrusted to 
it for over a century. Inthe past its functions. 
have been not merely to execute but, to a great extent, to 
shape the policy of the Government. ‘It has been in 
effect,’ to quote’the authors of the Joint Report, ‘ much 
more of a government corporation than of a purely civil 
service in the English sense.’* With a few exceptions 


96D (2) of the Act. 

* Read in this connection Strachey’s /udza, ch. vi; also Ramsay 
Macdonald’s, The Government of India, ch. viii; also The [Imperial 
Gazetteer of India, vol. iv, pp. 40-44. 

% See para. 126 of the Joint Report. 
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practically all the important offices under the Government 
which involve superior control, have been held by them. 
‘This description of the Service is to a large extent true even 
now. Until 1853, the appointments to the Covenanted 
‘Civil Service, as the Service was then designated, were 
made by the Court of Directors by nomination.1 This 
system of appointment was abolished in that year by an Act 
of Parliament, and the Service was then thrown open to 
general competition. The first competitive examination 
was held in 1855.2 Till very recently, the greater proportion 
of the appointments to the Indian Civil Service was thus 
made by competitive examination held in England. The 
position under the Reforms is somewhat different as will be 
shown below. 
The Secretary of State in Council is empowered by the 
Act 3 to make, with the advice and assistance of’ 
pee the Civil Service Commissioners, Rules ‘ for the 
to the == examination, under the superintendence of those 
ape le Commissioners, of British subjects and of 
persons in respect of whom a declaration has 
been made under Section 96A* of the Act, who are 


1 See Strachey’s /nudza (1903 ed.), p. 75. 

‘The meaning of the term ‘‘ Covenanted,’’’ says Sir John 
Strachey, ‘is as follows :—The superior servants of the East India 
Company were obliged to enter into covenants, under which they ~ 
bound themselves not to engage in trade, not to receive presents, to 
subscribe for pensions for themselves and their families, and other 
matters. This custom has heen maintained. Successful candidates, © 
after passing their final examinations, enter into covenants with the 
Secretary of State before receiving their appointments ’.—/zdza 
(3rd ed.) p. 75. 

2 Imperial Gazetteer of India, vol iv, p. 41. 

5 Section 97(1) of the Act. 

* Under this Section ‘ the Governor-General in Council, with the~ 
approval of the Secretary of State in Council, may, by notification, 
declare that, subject to any conditions or restrictions prescribed in 
the notification, any named ruler or subject of any state in India 
shall be eligible for appointment to any eivil or military office under 
the Crown to which a native of British India may be appointed, or 
any named subject of any state or any named member of any 
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desirous of becoming candidates for appointment to the 
Indian Civil Service.’ The Rules are to prescribe the age 
and qualifications of the candidates, and the subjects of 
examination. They must be laid before Parliament within 
fourteen days after they are made, or, if Parliament is not 
then sitting, then within fourteen days after the next 
meeting of Parliament. The candidates who are certified 
to be entitled under the Rules, must be recommended for 
appointment in the order of their proficiency as shown by 
.their examination.t Subject to what follows later, only 
such persons as are so certified may be appointed to the 
Indian Civil Service by the Secretary of State in Council. 
Under the existing Regulations ? appointments to the 
Indian Civil Service are made mainly by competitive exami- 
nations held both in India and London. The examination 
held in London is open to all qualified persons. But in the 
case of the examination held in India, the Governor-General 
in Council may at his discretion limit the maximum number 
of candidates to be admitted to the examination to 200. A 
candidate for either examination must have attained the age 
of twenty-one and must not have attained the age of twenty- 
three on the first day of August in the year in which the 
examination is held.* The candidates who are selected at 
the open competition held in London are required to remain 
in the United Kingdom on probation for one or two years, 
as may be decided by the Secretary of State in Council; 
while those who are selected at the competitive examination 
held in India have to proceed to the United Kingdom and 


independent race or tribe, in territory adjacent to India, shall be 
eligible for appointment to any such military office.’ 

1 Section 97 (4) of the Act. 

2 See the Home Department Notification No. F-531-11, Simla, 
June 28, 1922—7he Gazette of India, July 1, 1922 ; and also the Home 
Department Notification No. F-959, November 14, 1922— The Gazette 
of India, November 18, 1922. 

° Certain concessions in respect cf age are mnade“to. those’ candi- 
dates who rencered military service during the War. 


368 THE INDIAN CONSTITUTION — 


to remain there on probation for a period of two years. 
The one-year probationers have, at.the end of the year of. 
‘probation, to undergo an examination called the Final 
Examination. The two-year probationers, on the other 
hand, have, during their period of probation, to undergo two 
examinations—the Intermediate Examination at the end of 
the first year and the Final Examination atthe end of the 
second year. The subjects of these examinations are such 
as are specially connected with the future duties of the 
probationers. ‘On arrival in India,’ says the Fifth Decen- 
nial Report, ‘the young civilian is posted to the head- 
quarters of a district to learn his work, and is given the 
powers of a magistrate of the lowest (third) class.” After 
passing the prescribed examinations—mainly in law, 
languages, and revenue procedure—he becomes a first 
class magistrate, and is eligible for prongs to higher 
orades.’ 

The Act? has also eTpowered the Secretary of State 
in Council to make Rules for appointment to the Indian 
Civil Service of persons domiciled in India otherwise than 
by competitive examination. Such Rules must be made by 
him with the concurrence of the majority of votes at a 
meeting. of his Council and cannot have force until they 
have been laid for thirty days before both Houses of 
Parliament. The actual appointments, however, are to be 
made by the Secretary of State in accordance with those 
Rules. Under the existing Rules,* every candidate for 
appointment must, in addition to being domiciled in India, 
be either a British subject or a ruler or subject of a state in 
India in respect of whom the Governor-General in Council 
has made a declaration under Section 96A of the Act’. He 


z Sécuou 97(6) of the Act.. ' 

2 See Notification No. F.-175, Simla, August 8, 1922— The Gazette 
of India, August 12, 1922. 

° See p. 366, foot-note 4. 
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must have attained the age of twenty-one and must not have 
attained the age of twenty-three on the first day of August in 
the year in which the selection is made. He may be 
granted certain concessions in respect of age if he rendered 
any military service during the war. The Governor-General 
in Council, having regard to the needs of local Governments, 
is to call on them to recommend such number of candidates 
for appointment as he may direct. The recommendations 
must be made, in the first instance, from the list of candi- 
‘dates who sat at the annual competitive examination for the 
Indian Civil Service held in India in the year in which the 
selection is to be made, and, secondly, from the list of those 


- who, having applied to sit for that examination, were not 


awarded a certificate of selection by Quota Committees.1 
If the requisite number of candidates is not available from. 
these sources, the local Governments are to call for fresh 
applications. After considering the recommendations of 
the local Governments, the Governor-General in Council 
must propose candidates for appointment. If a candidate 
is selected for appointment, he is required to proceed to 
England and be on probation there for two years. He has 
also to undergo two examinations as the other two-year 
probationers referred to above. _ 

Certain important civil offices in India are reserved to 
members of the Indian Civil Service.* But it is also 
provided? against this that‘‘ the authorities in India, by 
whom appointments are made to offices in the Indian Civil 
Service, may appoint to any such (reserved) office any 
person of proved merit and ability,’ who is ‘ domiciled in 


1 The local Governments of Governors’ provinces appoint each a 
Quota Committee. The function of a Quota Committee is to select 
the provincial quota for the area in respect of which it is appointed, 
from ‘among such of the persons applying for admission to the exami- 
nation from that area as possess’ the necessary qualifications. The 
majority of its members are non-officials. 

2 Section 98 of the Act ; see Appendix K. 

3 Section 99 of the Act. 


24 


~ 
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British India and born of parents habitually resident in 
India, and not established there for temporary purposes 
only,’ although. the person so appointed has not been 
adinitted to that Service in accordance with the Rules 
stated in the few preceding paragraphs. Every such 
appointment must be made subject to such Rules as may be 
made by the Governor-General in Council and sanctioned 
by the Secretary of State in Council with the concurrence 
of the majority of votes at a meeting of his Council. The 
Governor-General in Council ‘may, by resolution, define 
and limit the qualification of persons who may be 
appointed’ under the above provision. Every such 
resolution is subject, however, to the sanction of the 
Secretary of State in Council, and cannot have force until 
it has been laid for thirty days before both Houses of 
Parliament. : 

This provision for appointment to reserved offices was 
first made by Section 6 of the Indian Councils Act, 1870, 
which declared it to be ‘ expedient that additional facilities 
should be given for the employment of natives of India, of 
proved merit and ability, in the Civil Service of Her Majesty 
in India.’ No action was taken, however, under this 
Section until 1879, ‘when rules were laid down by 
Lord Lytton with the approval of the Secretary of State.’ 
These Rules ‘ established what was called the Statutory 
Civil Service.’3 The reason for the insertion of the Section 
in the Act of 1870 was that, ‘owing to the religious and 
other difficulties attendant on a voyage to England,’ the 
number of Indians who had been able to enter the Indian 
Civil Service through competitive examination was, till 
1870, very small.* 


: Vide P. Mukherji’s Constitutional Documents, vol. i 
225-26. 

? Strachey, /udia, p. 79. 

° Imperial Gazetteer, vol. iv, p. 43} 

a. 100d, 


» pp. 


THE PUBLIC SERVICES IN INDIA 371 


Under the existing Rules prescribed by the Governor- 
General in Council and sanctioned by the Secretary of State 
in Council, a local Government may, with the previous 
approval of the Governor-General in Council and of the 
Secretary of State in Council, declare the number of 
superior executive and judicial offices, ordinarily reserved to 
members of the Indian Civil Service, to which persons not 
being members of that Service may be appointed.1 And it 
has been furtherlaid down by those Rules that the local 
‘Government may appoint— : 

- (1) to a superior executive office a member of the 
Provincial Civil Service subordinate to it ; and 

(2) to a superior judicial -office a member of the 
Provincial Civil Service subordinate to it, or a person who 
at the time of his appointment is— 

(a) a barrister of England or Ireland, or a member 
of the Faculty of Advocates of Scotland ; or 

(6) a vakil, pleader, or an attorney of a High Court 
in India; or ; 

(c) a pleader or an advocate of a Chief Court ; or 

(d) a pleader of a District Court. 

Finally, there is one more way? of recruitment to the 
Indian Civil Service. If it appears to the authority in 
India by whom an appointment is to be made to an office 
reserved to members.of the Indian Civil Service, that a 
- person who is not a member of that Service should, in the 
special circumstances of the case, be appointed thereto, 
the authority may appoint thereto any person who has 
resided for at least seven years in India and who has, 
before his appointment, fulfilled all the tests (if any) which 
would BS imposed in the like case on a member of that 
service.’ 


1 The Government of India Notification No. F-438, dated March 30, 
4922; 
2 Section 100 of the Act. 
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Every such appointment is provisional only, and must be 
reported forthwith to the Secretary of State, with the 
special reasons for it; and, unless the Secretary of State 
in Council approves the appointment with the concurrence 
of a majority of votes at a meeting of his Council, and 
within twelve months from the date of the appointment 
intimates his approval to the authority by whom the: 
appointment was made, the appointment. must be cancelled. 

The proportion of Indians in the Indian Civil Service was 

(ee: only 13 per cent. in 1921.1 The percentage of 
peers recruitment of Indians for the Service ‘ was fixed 
Civil in 1920 at 33 per cent., commencing in the year 
BEES 1920, and rising by 14 per cent. to 48 per cent. to- 
be attained in the year 1930, including listed posts.’ The 
Lee Commission recommended ? that it was desirable, in 
order not only to carry out the spirit of the Declaration of 
August, 1917, but to promote an increased feeling of 
camaraderie and equal sense of responsibility between 
British and Indian members ofthe Service, that a proportion 
of 50-50 in the cadre of the Indian Civil Service should 
be attained without undue delay and that the present 
rate of Indian recruitment should be accelerated with this. 
object. | 

It has appeared in a recent official communique * that 
His Majesty’s Government has decided to accept generally 
the recommendations of the Lee Commission in regard 
to the rates at which the recruitment of Indians for the 
Indian Civil. Service (as well as for certain other 
All-India Services) should be carried out. This, then, is. 
the position at present. 


1 Vide the statement made by Sir William Vincent showing the 
percentage of Indians in certain public services.—/udia’s Parliament, 
vol. il. 

2 See para. 35 of the Report of the Lee Commission. 

3 bid. 

‘4 Vide The Statesman (Dak edition) December 7, 1924. 
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It is worthy of note in this connection that, while the 
ultimate executive authority with regard to all questions 
relating to the civil services in India has hitherto been, 
and still is, as we have stated before, the Secretary of 
State in Council, ‘ the appointment and removal of all officers 
of the public service of the Union’ (of South Africa) are 
vested in the Governor-General in Council thereof.! The 
power of appointment may be delegated, however, by the 
Governor-General in Council, or by a law of the Union, to 


‘some other authority. The position with regard to the 


appointment and removal of civil servants is practically the - 
same also in the Commonwealth of Australia. ” 

It may, however, be stated here that on the advice of 
the Lee Commission, His Majesty’s Government has decided 
to transfer 7— | 

(1) to the Government of India the power of making 
appointments to certain ‘Central * Services’; and 

(2) to local Governments that of making appointments 
to services ° ‘ operating only in Transferred departments.’ 

The civil services in India are generally divided into 


three branches—All-India, Provincial and Sub- 
Provincial 


i ordinate. Appointments to the Provincial and 


Subordinate Subordinate Services are made either’ by 
Services. =< . : : ; 

competitive examination, or by direct nomina- 
tion, or by promotion. 


4 


1 Section 15 of the South Africa Act, 1909. 

2 Section 67 of the Commonwealth of Australia Constitution Act, 
1900. 

3 See The Statesman (Dak edition), December 7, 1924. 

* These are directly under the Government of India, See paras. 
12 and 19 of the Report of the Lee Commission. 

Se.¢. the Indian Educational Service, the Indian Agricultural 
Service, the Indian Veterinary Service.—See para. 14 of the Lee 
Commuission’s Report. 
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The revenues of India and their application—Accounts of the 
Secretary of State with the Bank of England—Financial arrangements. 
between the Government of India: and the provincial Governments : 
Introduction of financial decentralization—Evolution of the system of 
‘divided heads ’—The Joint Report on the post-Reforms financial 
arrangements—Appointment of a Committee on financial relations-- 
The existing financial arrangements: Allocation of revenue—Alloca- 
tion of share in the Income-Tax—Provincial contributions to the 
Government of India--Excess contributions in case of emergency— 
Payment of Government revenues into the public account—Advances: 
by the Government of India—Capital expenditure on irrigation works. 
—-Famine Insurance Fund—Provincial borrowing—Provincial Taxa- 
tion—Conclusion. 


The revenues of India are received for and in the name 
of the Crown, and must, subject to the provisions. 
aioe of of the Government of India Act, be applied for 
india and the purposes of the government of India alone. + 
Se ire They ‘include? all the territorial and other 
revenues of or arising in British India,’ and, in 
particular, tributes and other payments from Indian 
States, fines and penalties imposed by any court of law in 
British India, and.all property, movable or immovable, in 
British India ‘ escheating for want of an heir or successor, 
or devolving as bona vacantia? for want of a rightful 
owner.’ 
There are to be charged * on these revenues alone— 
(1) all the debts and other liabilities of the East India 
Company ; 
(2) ‘all expenses, debts and _ liabilities lawfully 


1 Section 20 of the Government of India Act. 2 Tbid. : 

° Bona Vacantia means ‘ those things in which nobody claims @& 
property, and which belong to the Crown by virtue of its prerogative ’. 
— Wharton’s Law-Lexicon, 

4 Section 20 of the Government of India Act. 
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contracted and incurred on account of the Government of 
India ;’ and 

(3) all payments under the Government of India Act, 
except so far as is otherwise provided by it. 

But, ‘except for preventing or repelling actual invasion 
of His Majesty’s Indian possessions, or under other sudden 
and urgent necessity,’ the revenues of India cannot, with- 
out the consent of Parliament, be used! for defraying the 
expenses of any military operations carried on beyond the 
external frontiers of those possessions by His Majesty’s 
forces maintained out of those revenues. This safeguard 
was originally provided in the Government of India Act, 
1858, that it might serve, it was said, ‘as a pecuniary check 
on the prerogative of the Crown in regard to the army of 
India.’ 2 If there were no such provision in the Act, it was 
feared * that the Crown might employ the Indian troops 
‘in wars wholly and entirely unsanctioned by Parliament,” 
and that ‘the whole force of India might be carried to any 
portion of the world.’ The real intention of the framers of 
the Act in-making the provision appears, however, to have 
been not so much to limit the prerogative of the Crown (to 
make war or peace) as to protect the revenues of India.* 
But the phrase ‘ or under other sudden and urgent necessity’ 
above is very significant. Under it the revenues of India 
may, without the consent of ‘Parliament, be applied to de- 
fraying the expenses of any military operations carried on by 
the Indian forces beyond the frontiers of India and in any 
part of the world. So long as that phrase is there, the 
safeguard provided against the improper expenditure of the 
Indian revenues appears to be inadequate. 

The portion of the revenues of India which is remitted 


- 1 Section 22 of the Government of India Act. 
2 See the Earl of Derby’s speech on the Government of India Bill, 
1858.—P. Mukherji’s Constitutional Documents, vol. i, pp. 172-73. 
5 Joid, * Tbid. 
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to the United Kingdom and ‘ all money arising or accruing 


Accounts in the United Kingdom from any property or 

# the tights’ vested in the Crown for the purposes of 
ee er the government of India, or from the sale or 

a ene of disposal thereof, are to be paid to the Secretary of 
ngland. 


State in Council, to be applied for the purposes 
of the Government of India Act.1 All such revenue and 
money have, except as is otherwise provided in the Act, to 
be deposited in the Bank of England to the credit of an ~ 
account entitled ‘The Account of the Secretary of State in 


Council of India.’ 
empowered by the Act to authorize ? 


The Secretary of State in Council is 
‘all or any of the 


cashiers of the Bank of England— 

(1) to sell and transfer all or any part of any stock 
standing in the books of the Bank to the account of 
the Secretary of State in Council ; 

(2) to purchase and accept stock for any such account ; 
and 

(3) to receive dividends on any stock standing to any 
such account’ ; 


and to direct ‘ the application of the money to be received a 


in respect of any such sale or dividend.’ 
Before the Viceroyalty of Lord Mayo the penal 


Governments in India had little liberty in respect 


Financial ‘ : : 

arrange- of their expenditure of the public revenue. 

pte < ‘Towards the end of every year,’ writes? 
n tne < Sacer =i 

Government. ©if William Hunter, ‘each Local Government 

ofIndia and presented to the Governor-General in Coun- 

the provin- Sone ae : : : 

cial Govern: Cll. its estimates of expenditure during the 

ments : coming twelve months. The Governor-General 

introduction . A ‘ ; 

of financial 12 Council, after comparing these aggregate 

appt estimates with the expected revenue from all 

Zation. 


India, granted to each Local Government such 


. + Section 23 (1) of the Government of India Act. 


2 Section 24, zbzd. 


° The Earl of Mayo, p. 150. 


' 


** Practically, 
system, ‘‘ the morea Government asked, the more it got; 
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‘sums as could be spared for its local services.’ The 


‘provincial Governments, says another distinguished autho- 


rity, ‘could order, 1 without the approval of the Supreme 


“Government, and without its knowledge, the adoption of 


measures vitally affecting the interests of millions of 


people; they could make changes in the system of adminis- 


tration that might involve serious consequences to the 
State; they could, for instance ..., alter the basis on 
which the assessment of the land revenue had been made, 
‘but they could carry out no improvements, great or small, 


for which the actual expenditure of money was required. 


If it became necessary to spend £20 on a road between 
two local markets, to rebuild a stable that had tumbled 


down, or to entertain a menial servant on wages of 10s. 


a month, the matter had to be formally reported for the 


orders of the Government of India.’ This system was 
devised undoubtedly to ensure economy in public expen- 


diture, but in practice it acted in a way most unfavourable 
to economy. As Sir William Hunter has remarked, ? ‘ The 
Local Governments were under no compulsion to adjust 


their expenditure to any limited scale of income, and 
several of them fell into the habit of framing their demands 


upon the Imperial Treasury, with an eye rather to what 
they would like to spend than what was absolutely required. 
» writes one who had the official control of the 


the relative requirements of the Local Governments being 


measured by their relative demands. . Accordingly they 
asked freely and increasingly. Again, knowing that any 


. money saved at the end of the year was lost to the provin- 


cial administration, a Local Government was little anxious 
40 <SavVe;: 


5 


In such circumstances, ‘the distribution of the 


1 See /ndia, Its Amini fvntion and eee, by Sir John Strachey, 
qthird edition), pp. 112-13. 
? The Earl of Mayo, pp. 150-51. 
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public income,’ as Sir Richard Strachey ! wrote at the time, 
‘degenerated into something like a scramble, in which the 
most violent had the advantage, with very little attention to 
reason ; as local economy brought no local advantage, the 
stimulus to avoid waste was reduced to a minimum, and as 
no local growth of the income led to local means of 
improvement, the interest in developing the public revenues 
was also brought down to the lowest level.’ Other unhappy 
consequences of this system were frequent conflicts of 
opinion between the Government'of India and the provin- 
cial Governments, and ‘interference by the former not 
only in financial but in administrative details with which the 
local authorities were alone competent to deal.’ ? 

A scheme to remedy this state of affairs and also to secure 
a more economical and efficient financial administration was 
devised by Sir Richard Strachey in-1867. The underlying 
principle of-the scheme was that ‘ each Provincial Govern- 
ment must be made responsible for the management of its. 
own local finances.’ The scheme was adopted by Lord 
Mayo’s Government, which issued on December 14, 1870, a 
Resolution embodying it. Under this Resolution, which 
was in due course approved by the Secretary of State in 
Council, ‘ certain heads of expenditure were handed over to: 
the more unfettered * control of Local Governments, together 
with the means of providing for them, consisting partly of 
the receipts under the same heads, and partly of-a fixed 
consolidated allotment from the Imperial revenue. The 
‘Governments were to use as they pleased any surplus, 
but to make good (by the exercise of economy and, if 
necessary, by raising local taxes) any deficit, resulting from. 


1 See p. 113 of Sir John Strachey’s Judia, [ts Administration: 
and Progress. 

2 Tota, ee 5 lbid. 

* i.e. Each local Government was empowered, subject to certain 
restrictions, to allocate the resources placed at its disposal as seemed 
best. 
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their administration.’! This is popularly known as Lord: 
Mayo’s Decentralization Scheme of 1870. 

The system of financial decentralization thus initiated by 
the Government of Lord Mayo was extended in 1877 during 
the Viceroyalty of Lord Lytton, and was further developed: 
during the administration of later Viceroys by quinquennial,. 
and other kinds of, settlements. The objects which the- 
authors of these settlements aimed at ‘were 2 to give the 
Local Governments a strong inducement to develop their- 
revenues and practise economy in their expenditure, to 
obviate the need for interference on the part of the Supreme 
Government in the details of Provincial administration, and 
at the same time to maintain the unity of the finances in 
such a manner that all parts of the administration should 


receive a due share of growing revenues required to meet 


growing needs, and should bear in due proportion the: 
burden of financial difficulties which must be encountered 
from time to time.’ The system which was finally evolved 
and which was in force before the Reforms is known as the 
system of ‘divided heads.’ Underit the proceeds. 
Evolution of : 
the system Of certain heads of revenue were taken by the 
of ‘divided central Government; those of certain others 
cade: were made over to the provincial Governments to: 
enable them to meet their expenditure on the ordinary 
provincial services ; and those of the remaining heads were- 
divided between the central and the provincial Governments. 


- Similarly, the heads of expenditure were classified as wholly 


central, wholly provincial, and partly central and partly 
provincial. The receipts and expenditure in England were- 
classed as central. The central Government received ° 
the whole of the revenue under the heads Opium, Salt,. 


1 See para. 2 of the Resolution by the Government of India on the 
extension of Provincial Finance, dated September 30, 1881.—Vide 
P. Mukherji’s Constitutional Documents, vol. i, p. 631. 

2 Imperial Gazetteer, vol. iv, p. 190. 

% See p. 147 of The Fifth Decennial Report. * Jhid. P1070. 


Pa 


380 THE INDIAN CONSTITUTION 


‘Customs, Tributes from Indian States, Post Office, 
Telegraph, Railways (with the exception of one small line), 
Mint, and Military Receipts, and were ‘ responsible for the 
expenditure under the corresponding heads, as well as for 
Home charges and the bulk of the expenditure under the 
head Interest on Debt.’ The two most important heads of 
revenue which were divided, were Land revenue and Income- 
tax.1 Excise was a divided head in some provinces and a 
provincial head in others. ? . 

But, though the provincial Governments had to a large 
extent a free hand in administering their share of the. 
revenue, they had ‘no inherent legal right’ to it. Their 
financial administration was subject to the general super- 
vision of the Government of India, and they were bound by 
a number of restrictions. on expenditure.? ‘For any Jarge 
and costly innovations’ they had to depend ‘on doles out of 
the Indian surplus.’* They had no borrowing powers, nor 
could they impose any tax without the sanction of the 
Government of India. In respect of financial matters, as 
in respect of all others, the provincial Governments had 
-only delegated authority. 

Such was the character of the financial arrangements 
between the central and the provincial Govern- 


The Joint : ; ‘ 

Report on ments just before the introduction of the Reforms. 
-post- The authors of the Joint Report were of opinion > 

Reforms 

financial that, though these arrangements were undoub- 
Bee tedly an advance upon the earlier centralized 


system, they constituted no more than a half-way 
stage. They held, further, that, if the popular principle 
was to have fair play at all in the provincial Governments, 
it was imperative that some means should be found of 


_ 


1 Joint Report, para. 203. a LOL 
° The Fitth Decennial Report, p. 147. 

* Joint Report, para. 201. 

> Joint Report, para. 109. 
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securing to the provinces entirely separate revenue 
resources. Accordingly, they recommended the abolition 
of the system of divided heads, the entire separation of the 
resources of the central and the provincial Governments, and 
also ‘a complete separation of the central and provincial 
budgets’. To these ends they outlined a scheme! in 
their Report. As it was found that, as a result of this. 
re-arrangement, there would be a large deficit in the 
Government of India’s budget, they proposed a plan for 
meeting the deficit by means of contributions from the: 
provinces. Their suggestion was that each province 
should contribute to the Government of India 87 per cent. 
of the difference between its gross revenue under the 
allocation of resources proposed in their Report and its 
gross expenditure.? As this would impose a very much | 
heavier burden upon some provinces than upon others, they 
also advised* that it should be one of the duties of the 
periodic commission which they proposed should be 
appointed to examine the development of constitutional 
changes after ten years’ experience of their working, to 
reinvestigate the question of the provincial contributions 
to the Government of India. But the Government of India 
pressed, in its first Despatch* on Indian Constitutional 
Reforms, for an earlier treatment of the matter, and urged 
that a Committee on Financial Relations should 
DP poloinent be appointed to advise fully upon the subject, so 
of a Com- ) 
mittee on that each province might know exactly how it 
piencieh stood when the new regime started. ‘The Joint 
Select Committee accepted and endorsed this. 
eines tion of the Government of India.> A 


es 


1 See Joint Report, paras. 200-11. 

2 The power to levy contributions from the provinces has been 
taken in Section 45A (2) of the Act. 

3 See Joint Report, paras. 206 and 207. 

4 Vide para. 61 of the Despatch of March 5, 1919. 

5 Joint Select Committee Report, Clause 41. 
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‘Committee consisting of three members, was accordingly 
appointed by the Secretary of State with the following 
terms of reference + :— ; 
‘To advise on— 

(1) the contributions to be paid by the various provinces 
to the central government for the financial year 1921-22 ; 

(2) the modifications to be made in the provincial 
-contributions thereafter with a view to their equitable 
distribution until there ceases to be an all-India deficit ; 

(3) the future financing of the provincial loan accounts ; 
-and : 

(4) whether the Government of Bombay should retain 
-any share of the revenue derived from income-tax.’ vee 
- The Committee was presided over by Lord Meston and 
is, therefore, popularly known as the Meston Committee. 
It recommended a scheme of contribution. which was 
different in certain material respects from the scheme propos- 
ed by the authors of the Joint Report. Further, it differed 
from the latter also on the question of the heads of revenue 
to be allocated to the provinces. The authors? had propos- 
-ed that the central Exchequer should receive the whole 
of the Income-tax and the revenue from General Stamps; 
and that the provinces should retain the entire receipts 
from Land revenue, Irrigation, Excise and Judicial Stamps | 
while they (i.e. the provinces) should be wholly responsible . 
for the corresponding charges and for allexpenditure in con- 
nection with famine relief. The Meston Committee agreed 
with them that the whole of the Income-tax proceeds should 
be credited to the central Government, but differed from 
-them in that it advised that General Stamps should be made 
a provincial head throughout. The recommendations of 
this Committee as modified by the Parliamentary Joint* 


1 Vide para. 3 of the Report of the Financial Relations Conamittee. 
2 See zbzd., para. 5 and the Joint Report, para. 203 
Le Meston Committee’s Report, para. 8. 
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Select Committee,! constitute the basis of the existing 
financial arrangements between the Government of India 
and the provincial Governments. 

Under the existing financial arrangements” the pro- 
The existing Vincial Governments ° derive their revenue from 


financial the following sources, namely :— 
saad (1) balances (if any) still standing at the 


allocation credit of the provinces ; . 
SELES SUUE (2) receipts accruing in respect of provincial 
subjects ; * 

(3) recoveries of loans and advances given by the 
provincial Governments and of interest paid on such loans; 

(4) payments made to the provincial Governments by 
the Government of India or by one another for services 
rendered or otherwise ; 7 


(5) the proceeds of any taxes which may be lawfully 
imposed for provincial purposes ; 

(6) the proceeds of any loans which may be raised for 
provincial purposes ; | 

(7) a share (determined in the way described below) ‘ in 
the growth of revenue derived from Income-tax collected 
in the provinces, so far as that growth is attributable to 
an increase in the amount of income assessed’; and 


* See the ‘Second Report from the Joint Select Committee on the 
4Government of India Act, 1919 (Draft Rules)’, Part I. 

2 See Devolution Rule 14; Appendix.B. 

The revenues of Berar have been allocated to the Government of 
the Central Provinces. This allocation is subject to the following 
conditions, namely :-- : 

(1) the Government of the Central Provinces is to be responsible 
for the due administration of Berar ; and 

(2) if in the opinion 6f the Governor-General in Council provision 
has not been made for the expenditure necessary for the safety and 
tranquillity of Berar, the ailocation is to be terminated by order of 
the Governor-General in Council, or to be diminished by such 
amount as the Governor-General in Council may direct.— Devolution 
Rule 14. 

° Of Governors’ provinces. : 

* See The Government of India Act, piiblished by the Government 
of India, p. 188. 
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(8) any other sources which the Government of India 
may declare to be sources of provincial revenue; (for 
instance, fees charged in respect of the grant or renewal of 
licenses under the Indian Arms Rules, 1920, have been 
declared to be a source of provincial revenue). 

Though the .authors of the Joint Report urged the 
importance of the entire separation of central 
leis 5 from provincial finance, the separation has. 
of share in ’ 
the Income- not, however, been completely effected. As 
Pat the recommendations of the Meston Committee, 
and specially those which related to the allocation of the 
heads of revenue, aroused strong dissatisfaction in some 
provinces, particularly the three presidencies, the Joint 
Select Committee suggested, on grounds of policy, that 
there should be granted to all provinces some share in 
the growth of revenue from taxation on incomes so far as 
that growth would be due to an increase in the amount of 
income assessed. Thus Income-tax continues to be a 
divided head even under the Reforms. The manner in 
which the provincial share of the tax is determined is as 
follows :—If the assessed income of any year 2 subsequent 
to the year 1920-21 exceeds in a Governor’s province the 
assessed. income for the year 1920-21, the province is. 
entitled to receive ‘an amount calculated at the rate of three 
pies in each rupee of the amount of such excess.’3 As 
regards the cost of the Income-tax establishments in the 
provinces, the central Government has been bearing it 
entirely since April 1, 1922.4 


* Joint Select Committee Second Report onDraft Rules, Part I. 

2 The assessed income of any year subsequent to the year 1920-21 
means ‘the amonnt of income brought under assessment under the - 
Indian Income-tax Act, 1918, in that year in respect of which income 
tax is collected, whether in that year or thereafter.’— (Revised) 
Devolution Rule 15. ; 

° See /dzd. 

* Vide Bengal Legislative Council Proceedings, vol. vii, No. 1, 
p 182, 1922. 
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It may also be noted here that ‘it is not permissible 1 
to incur expenditure from central revenues on provincial 
subjects or to make assignments from central to provincial 
revenues for expenditure on a provincial subject, except in 
so far as such expenditure may be necessary in connection 
with matters pertaining to a central subject, in respect of 
which powers have been conferred by or under any law 
upon a local Government.’ ” 

The provincial Governments, with the exception of the 
Provincia! G@OVvernment of Bihar and Orissa, are now 


contribu- required to make annually a total contribution of 
tions 
tothe 983 lakhs of rupees, or such smaller sum as may 


Government be determined by the Governor-General in 
es Council, to the Government of India.? In the 
financial year 1921-22 the contributions paid to the 
Government of India jee the local Governments mentioned 
below were as follow #: 


Name of Province Contributions 
; (in lakhs of rupees) 

Madras __... ae a8 AtS04 8 
Bombay ... ae ee eel 
Bengal 22; Eres SOG 
United Provinces ~~ =. a 240c 
Punjab a aes BLES 
Burma se Pee 
Central Provinces and Berar ery te 
“Assam 15 


Cee @2s0 


This scale of contributions for the year 1921-22 was 
determined on the advice of the Meston Committee. The 
province of Bihar and Orissa has been exempted from the 
payment of any contribution on account of its inability 


1 Note to Resolution No. 1448-E.A., Zhe. Gazette of India, 
October 7, 1922, Part 1, p. 1214. 
2 Or for payment for services rendered by a local Government. 
3 See Devolution Rule 18; Appendix B. 
* Jbid., 17; Appendix B. 
25 
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to pay anything. The apparently favoured treatment of 
some provinces, Bengal and Bombay for instance, is, as 
the Meston Committee pointed out,! due to two reasons. 
First, they have been light gainers in the distribution 
of revenues under the Reforms. Secondly, their indirect 
contributions to the central Government through Customs 
and Income-tax are considerable. The Joint Select Com- 
mittee recommended that in no case the initial contribution 
payable by any province should be increased. : 

If, however, for any financial year the Government of 
India determines as the total amount of the (provincial) 
contribution a sum smaller than that payable in the pre- 
ceding year, a reduction is to be ‘ made in the contributions 
of those local Governments only whose last previous annual 
contribution exceeds the proportion specified below of the 
smaller sum so determined as the total contribution’; and 
any reduction so made is to be proportionate to such 
excess * :— 


Madras ac ae Tn eGOtsS 
Bombay ... ap ... 13-90ths 
Béngal <~.. Resa ~~ eIT0290ths 
United Provinces seu ... 18-90ths 
Punjab 2-3. a ...  9-90ths 
Burma ms ... 64-90ths 
Central Provinces and pera ... 9-90ths 
ASSam- 223, ots ... 24-90ths 


The Select Committee appointed by Parliament to revise 
the draft Rules made under the Government of India 
Act, recognized the peculiar financial difficulties of 
the Presidency of Bengal under the new scheme of 
provincial finance. It therefore commended the case of 
Bengal to the special consideration of the Government of 


Epics 


1 See para. 22 of the Meston Committee’s Report 
? Devolution Rule 18. See Appendix B.  ~- 
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‘ 
India.! In view of this special recommendation of the 
Committee, the Government of Bengal has been exempted 
from the payment of any contribution for three years with 
effect from the year 1922-23.? 

The Committee also urged that the Government of India 
and the Secretary of State in council should, in regulating 
their financial policy, make it their constant endeavour to 
render the central Government independent of provincial | 
assistance at the earliest possible date. The Government 
of India has announced its intention of shaping its financial 
policy towards the reduction, and ultimate extinction, of the 
provincial contributions ; but at the same time it has declared 
its inability to give any undertaking as to the definite period 
within which the contributions will be abolished or as to the 

pace of their reduction.* The Secretary of State in Council © 
has also expressed his concurrence with the Government of 
India in this policy. 

It may also be stated here that, in cases of emergency 

any provincial Government may be required ® by 


Eves the Government of India, with the sanction of,: 
butions in and subject to the conditions approved by, the 
. case of Secretary of State, to pay to the central Govern- 
emergency. 


| ment a contribution for any financial year in 
excess of the amount required by the foregoing provisions 
in the case of that year. 

The contributions payable’ by the provincial Govern- 
ments are the first charge on their revenues, and must be 
paid ‘in such instalments, in such manner, and on such 
dates, as the Governor-General in Councilmay prescribe.’ 7 


1The Joint Select Committee’s Second Report on Draft Rules, 
Part I. j 

2 See (revised) Devolution Rule 18. Appendix B. 

3 The Joint Select Committee (2nd) Report on Draft Rules, Part I. 

4 Vide the Despatch of the Government of India to the Secretary of 
State, dated July 13, 1922, on financial contributions, etc. .. 

5 Vide the reply of the Secretary of State to 267d. 
6 Devolution Rule 19. 7 Lbid., 20. | 
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The revenues of the Government of a province are 
Payment of required to be paid into the public account, of 
Government which the Governor-General in Council is the 
into the. custodian, and to be credited to the Government 
public of the province. The Governor-General in 
account; Council is authorized to prescribe by order, with 
the previous sanction of the Secretary of State in Council, 
the procedure to be followed ‘inthe payment of moneys. 
into, and in the withdrawal, transfer and disbursement of 
moneys from, the public account, and for the custody of 
moneys standing in the account.’1 He may, by such order, 
delegate power in these respects to the Auditor-General, 
the Controller of the Currency and to local Governments. 

The Government of India may at any time make to a 

local Government an advance from its revenues 
epee ea on such terms as to interest and repayment as it 
ment of may think fit. Ifa local Government has not yet 
rss paid off its debt to the Government of India, which 
it owed to the latter on April 1, 1921, on account of advances 
made from its provincial loan account,? it is required to pay 
interest thereon on such dates as may be fixed by the 
Governor-General in Council, and, in addition, to repay, by 
annual instalments, the principal of the debt by March 31, 
1933, unless the Government of India otherwise directs.* 
The capital sums spent by the Government of India ‘on: 
the construction in the various provinces of 
seta productive and protective irrigation works and 
irrigation of such other works financed from loan funds as 
Shh SP may be handed over to the management of local 


‘1 Devolution Rule 16. — es ae ee 2 bid.; 25. ; 

° The provincial loan account is the name of the ‘account of loans 
and advances given by each provincial Government to local bodies, 
agriculturists, ‘landlords, etc. Before the Reforms these loans and 
advances were financed by the central, Government, but now each . 
province finance its own loan” ‘transactions. Tee ‘Wattal’s Financial © 
Administration in British India, p: 324 see also-the Meston Com-~ 
mittee’s Report; Chap, V. 4 Devolution Rule 23. 
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Governments’ are to be treated as advances made to the 
local Governments by the Government of India.! Such 
advances will carry. .interest..payable..on-such’:dates as 
may be fixed by the Governor-General in Council. | 
The payment of interest on loans and advances made to 
provinces and the repayment by the latter of the principal 
of the debt which they owed to the central Government on 
April 1, 1921, are to have priority over all other charges on 
their revenues, except the (provincial) contr ibutions payable 
‘to the Government of India.? 
Shortly before the Reforms, Sependie on famine relief 
. was made a divided head, the cost being borne 
pene by the central and the provincial Governments in 
Fund. the proportion of three to one.? The authors 
of the Joint Report stated that, as land revenue. 
would be made a provincial head when the redistribution of 
resources as proposed in their Report would be effected, 
the provinces should take over the very | heavy liability for 
famine relief and protective works.4 Accordingly, it has 
been laid down in Devolution Rule 29 and Schedule IV to 
the Devolution Rules that the local Governments men- 
tioned below must, save as otherwise provided, ‘make 
in every year provision in their budgets for expenditure 
upon relief of, and insurance against, famine of such 
amounts respectively (hereinafter referred to as the 
annual assignments), as are stated against each ? :— e 


Madras ... © a Pet 6,61,000 

Bombay .,., on. ... 63,60,000 

Bengal ... ts ... . 2,00,000 

United Provinces... =x 39,00;,000 
PHA 4353. wigs Be 3,81,000 
jitectearke eee io, 4 OF /000 
1 Devoiution Rule 24. NE Tithe ford 26. 


«.«. v2.3 Joint-Repor€, para. 108. 2 S.- * Ibid, pata. 208. I3 
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Bihar and Orissa ... hat b OZsDOe 
Central Provinces ..: ... 47,26,000 
Assam ... svi va 10,000 


The annual assignment provided for in the budget of & 
province cannot be spent except on the relief of famine or 
the construction of protective irrigation works of other 
works for the prevention of famine. If, however, any por- 
tion of the assignment is not so spent, it is to be transferred 
to the famine insurance fund of the province. ‘Thus, the 
famine insurance fund will consist of the unspent balances 
of the annual assignments for each year transferred to it, 
‘together with any interest which may accrue on those 
balances’. The provision of the annual assignment may 
be temporarily suspended when ‘the accumulated total of 
the famine insurance fund of the province’ is found to be 
‘not less than six times the amount of the annual assign- 
ment’. The fund is to form part of the general balances of 
the Government of India, which ‘must pay at the end of 
each year interest on the average of the balances held in 
the fund on the last day of each quarter’. The local 
Government can at any time spend the balance at its credit 
in the fund for any of the purposes specified above. Such 
balances may also be used in granting loans to cultivators. 
If such loans are given, payments of interest thereon and 
repayments of principal must be credited to the fund as they 
occur. If any question arises as to whether or not the 
purpose for which it is proposed to spend any portion of 
the annual assignment or the famine insurance fund is one 
of the purposes specified above, the decision of the 
Governor thereon will be final. 

As has already been stated, the provincial Govern- 

ments in India had no power of borrowing ~ 
Soro before the Reforms, because they ‘ possessed no 
separate ‘resources on the security of which 
they could borrow.’ The authors of the Joint Report felt, 
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however, that, if the provincial Governments. were to enjoy 
such real measure of independence as would enable them to 
pursue their own development policy, they must be given 
some powers, however limited, of raising loans.! Section 
30 (la) of the Government of India Act has made provision 
to this effect. It empowers a local Government to raise, on 
behalf and in the name of the Secretary of State in Council, 
money on the security of the revenues allocated to it, and 
provides for the making of Rules relating to the conditions 
under which this power of borrowing may be exercised. 

Under the existing Local Government (Borrowing) 
Rules,? a local Government may raise loans on the 
security of its revenues for certain purposes.* But it 
cannot raise any such loan ‘ without the sanction (in the 
case of a loan to be raised in India) of the Governor- 
General in Council, or (in the case of a loan to be raised 
outside India) of the Secretary of State in Council.’ The 
Governor-General in Council or the Secretary of State. 
in Council, as the case may be, may, in sanctioning the 
raising of a loan, specify the amount of the issue and 
the conditions under which it can be raised. Every 
application for the sanction of the Secretary of State in 
Council must be forwarded through the Governor-General 
in Council. . 

Every loan raised by a local Government is a charge on 
the whole of its revenues, and all payments in connection 
with it have priority over all other charges of the local 
Government except— . 

(1) its contribution to the Government of India, 

(2) the interest payable by it on advances made to it 
by the Government of India, and, © 

(3) the interest due on all loans previously raised by it. 


1 Joint Report, para. 11], 
* See Appendix C. 
® [bid. 
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Betore the introduction of the Reforms, thé provincial 
Governments could not impose any tax without 
the sanction of the Government of India. The 
authors of the Joint Report proposed that some 
means of enlarging the taxing powers of the local Govern- 
ments must, if possible, be found.! They advised that the 
best means of freeing the provincial Governments in this — 
respect would be to schedule certain subjects of taxation as 
reserved for the provinces, and to retain the residuary 
powers in the hands of the Government of India, with whom 
would rest the ultimate responsibility for the security of 
the country. Accordingly, it has been provided by Rules * 
made under the Government of India Act as follows :— 
The Legislative Council of a province may, without the 
previous sanction of the Governor-General, make and take 
into consideration any law imposing, for the purposes of- 
the local Government, any tax included in Schedule I 
below. It may also, without the previous sanction of the 
Governor-General, make and take into consideration any 
law imposing, or authorizing any local authority to impose, 
for the purposes of such local authority, any tax included 
in Schedule II below. It is open to the Government of 
India to make, at any time, any addition to. the taxes 
enumerated in Schedules I and II referred to above. 


Provincial 
taxation. 


SCHEDULE: I 


1. A tax on land put to uses other than agricultural. 

2. A tax on succession or on acquisition by survivorship 
in a joint family. ; 

3. A tax-On-any BoE of betting or sampling penntied 
by law. 

4. A tax on advertisements. veevion ees : 

5. A tax on amusements. 


i 


1 Joint Report, para.'110.° 2 [bid.; para. 210. 
° See Appendix E for the Scheduled Taxes Rules. See also Section 
80A (3) of the Act. 
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6. A tax on any specified luxury. 

7. A registration fee. 

8. ‘A stamp duty other than duties of which the amount 
is fixed by Indian legislation. 


SCHEDULE II * 


| (In this Schedule the word ‘tax’ includes a cess, rate, 
duty or fee.) 

A toll. 

2. A tax on land or land values. 

3. <A tax on buildings. 

4. A taxon vehicles or boats. - 

5. A tax on animals. | 

6. A tax on menials and domestic servants. 

7. An octroi. 

8. A terminal tax on goods imported into a cai: area in © 

_ which an octroi was levied on or before July 6 elo, 

9. A tax on trades, professions and callings, . 
eh O. ek tax on private markets. 

Rie eCOGe tax imposed in return for services rendered, such 
as— 
(a) a water Us ‘ 

(6) a lighting rate; 

(c) a scavenging, sanitary or sewage rate ; 

(dq) a drainage tax ; 

(ec) fees for the usé@ of markets and other public 

conveniences. . 

It may be noted in this connection that action has already 
been taken by several provincial Governments under the 
powers conferred on them by the Scheduled Taxes Rules.! 

In conclusion, we may state here that the desired 
separation between the finances of the central 
Government and those of the provincial Govern- 
ments should, as soon as possible, be completely effected 


bd 


Conclusion. 


* See Appendix E for the Scheduled Taxes Rules. See also Section 
SOA (3) of the Act. 
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and be made real, if necessary, by a redistribution of the 
heads of revenue and expenditure between them; and that 
the provincial Governments should be vested with far more 
extensive powers of taxation and with a more unfettered 
authority to borrow money on the security of their revenues. 
The existing restrictions on their borrowing powers have 
been imposed in order, it is said, to prevent harmful com- 
petition with the Government of India in the loan market. 
But such restrictions are incompatible with provincial auto- 
nomy. In Canada, the legislature of each province can make 
laws ‘in relation to the borrowing of money on the sole 
credit of the province.’ 1 Ifitis argued, however, that such 
provincial laws may be disallowed by the Governor-General 
of Canada in Council and, therefore, the borrowing powers 
of the provinces in Canada are really limited and subject to 
the control of the central Government, it may be said in 
reply that, since the Governor-General of India can veto 
any provincial Act, the provincial legislatures here should 
be allowed to make laws empowering the local Governments 
to borrow money on the security of their revenues, and that 
the existing restrictions on their borrowing powers should 
be removed. Inthe United States also, the central Govern- 
ment cannot exercise any control over the borrowing powers 
of the State Governments. There are, however, some 
restrictions on the borrowing pawers of the State legis- 
latures, but they have been imposed by the State Constitu- 
tions, and not by the central Government. ? 


1 See Section 92 of the British North America Act, 1867. 
2 Bryce, American Commonwealth, vol. i, p. 530. 
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THE JUDICIARY! AND THE ECCLESIASTICAL 
ESTABLISHMENT . 


The High Courts in India and the Privy Council—Constitution of 
the Judicial Committee of the Privy Council—Constitution of High 
Courts—Provision for vacancy in the office of Chief Justice or 
other Judges—Salaries, etc., of Judges of High Courts—Jurisdiction 
of High Courts-Exemption from jurisdiction of High Courts— 
Certain acts to be misdemeanours—Judicial Commissioners— 
Subordinate Judiciary: Inferior Criminal Courts—Inferior Civil 
Courts—Juries and Assessors—Advocate-General—Ecclesiastical 
Establishment-—-Salaries and allowances of Bishops, etc. 


In a previous chapter we have dealt with the functions of 
the High Courts in India as interpreters of our 

ae Constitution and shown how they guard against - 
India and ©>—sr legislation inconsistent with it. But they are 
ee not the final interpreters of the Constitution like 
the Supreme. Court of the United States in 
America. An appeal from the decision of a High Court on 
a matter which concerns the interpretation of the Constitu- 
tion may be made to the Judicial Committee of the Privy 
Council. The Privy Council is also the Supreme Court of 
Appeal in respect of certain other classes of Indian cases.. 
According to The Imperial Gazetteer of India,? ‘in civil 
matters an appeal at present lies (a) from a final decree 
passed on appeal by a High Court or other court of final 
appellate jurisdiction; (6) from a final decree passed by 
a High Court in the exercise of its original jurisdiction ;. 


1 For a short history of the Judiciary in India see /mperial 
Gazetteer, vol, iv, pp. 142-46 ; see also Ilbert’s Government of India 
. (1916), pp. 268-73. 
= Voleiv,pl52. 


396 THE INDIAN CONSTITUTION 


and (c) from any other decree, if the case is certified by the 
High Court to be fit for appeal to the Privy Council. In 
the first two cases the vaiue of the subject-matter of the suit 
in the court of the first instance must be Rs. 10,000 or up- 
wards. . .. Incriminal cases a right of appeal is given— 
subject to the opinion of the High Court that the case is 
a fit one for appeal—from any judgment, order, or sentence 
of a High Court made in the exercise of original jurisdic- 
tion, or in any criminal case where a point of law has been 
reserved for the opinion of the High Court.’ Apart from 
these conditions, the Crown has the prerogative ‘to give 
special leave to appeal.’ 1 The Judicial Committee of the 
Privy Council now consists 2? of the Lords of Appeal in 
Constitution Ordinary ; of such members of the Privy Council 
erect as hold, or have held, high judicial office;% of 
ATES ci the two other Privy Councillors if appointed by the 
Privy Coun- Crown; and ‘of one or two former Indian or 
oe colonial judges appointed for the purpose.’ 
Though the number of the members of the Committee is 
thus large, only four of its members need be actually 
present when a case is heard.* Every decision of the 
Committee is submitted in the form of ‘ advice to the Crown’ 
and ‘ must bear the appearance at least, of unanimity.’ ° 

It may be mentioned here that suggestions have been 
made by many Indian statesmen that, since India is 
‘marching towards Responsible Government,’ she should 
have, before long, a Supreme Court of Appeal of her own.® 
The establishment of such a Court will not be, it is held, 
incompatible with the continuance of India’s connection 


1 Imperial Gazetteer, vol. iv, p. 152. 1S 
+ 2 Lowell, Government of Enelond, vol. ii, pp. 466 67. 

3©In the United Kingdom, or (not exceeding five in numbers 
in the Dominions. 

* See Oge’s, Governments of Europe, pxd75. 

5 See Jbzd. 

® See Sir Tej Bahadur Sapru’ s The Indian CO A Note on 
Sts Working (Besant Press, Madras), pp. 128-33. «-.- «& <: 
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with Britain. Nor will it in any way affect the Crown’s 
prerogative to grant leave to appeal to the Privy Council. 
What is really intended is that the right of appeal to the Privy 
Council will be limited in the event of the establishment of 
a Supreme Court, only to certain special classes of cases. 
There are at present High Courts in Bengal, Madras, 
Bombay, the United Provinces,? Bihar and 
de ee Orissa, Burma and the Punjab. They have been 
Courts. established by Letters Patent issued by the 
Crown under the authority of Parliamentary 
enactments. The Crown is also empowered to establish, 
by Letters Patent, additional High Courts, if necessary, 
and confer on them *“‘any such jurisdiction, powers and 
authority as are vested in of may be conferred *-on any of 
the existing High Courts.? The Indian Legislature has 
power, with the previous approval of the Secretary of State 
in Council, to make a law abolishing * any High Court. 
Each High Court is to consist ° of a Chief Justice and. 
as many other Judges as the Crown may, subject to what 
follows, think fit to appoint. The maximum number of 
Judges of a High Court, including the Chief Justice and the 
additional Judges, if any, who may be appointed by the 
Governor-General in Council for a temporary period, not 
exceeding two years, is fixed at twenty.° A Judge of a 
High Court must be?’ (a) a barrister of England or Ireland,. 
or a tember of the Faculty of Advocates of Scotland, of 
not less than five years’ standing ; or (6) a member of the 
Indian Civil Service of not less than ten years’ standing, 


41/Seein this connection Section 73 of the Commonwealth of Australia: 
Constitution Act, 1900, and also Section 106 of South Africa Act, 1909. 
-2 The High Court in the United Provinces is styled the High 
Court of Judicature at Allahabad. 
-3 Section 113 of the Government of India Act. 
+4 Section 65 (3) of the Government of India Acts 
5 Section 101 (2) of zdzd. 
6 Section 101 (2) of poids * ote 3-2 
7 Section 101 (3) of Zid. 
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and having for atleast three years served as, or exercised 
the powers of, a District Judge; or (¢) a person having 
held judicial office, not inferior to that of a Subordinate 
Judge or a Judge of a Small Cause Court, for a period of 


not less than five years; or (d) a person who has been a . 


pleader of a chartered High Court, or of any Court which 
is a High Court within the meaning of Section 3 (24) of the 
General Clauses Act, 1897, for an aggregate period of not 
less than ten years. At least one-third of the Judges ofa 
High Court, including the Chief Justice,1 but excluding 


additional Judges, must be ‘such barristers or advocates as ~ 


aforesaid,’ and at least one-third must be members of the 
Indian Civil Service. The Chief Justice of a High Court 
has rank and precedence before the other Judges of the 
same Court. All thé other Judges have rank and prece- 
dence ‘according to the seniority of their appointments, 
unless otherwise provided in their patents.” Every Judge 
of a High Court holds his office during the pleasure of the 
Crown.? He may resign his office, in the case of the High 
Court at Calcutta, to the Government of India, and in other 
cases to the local Government.? In England the Judges 
of the High Court of Justice and of the Court of Appeal 


hold office during good behaviour. They can, however, 


be removed from. office by the Crown -on an address 
presented by both Houses of Parliament. ‘This means,’ 
says Mr. Maitiand,+ ‘that a judge cannot be dismissed 
except either in consequence of a conviction for some 


1 Section 101(4) of the Government of India Act. 

Under this Section the Chief Justice of a High Court must be a 
barrister. ‘ The position is,’ to quote Sir Tej Bahadur Sapru, ‘ that 
an Indian Vakil Judge may officiate as Chief Justice, but he cannot 
be confirmed. Some of the most eminent Indian Judges like the late 
Sir Ashutosh Mukherjee, Sir Subramania Aiyar, Sir Narayan Chanda- 
varkar, Sir Pramada Charan Banerje have officiated as Chief Justices, 


but . . . they could not be confirmed ’ —7The Indian C onstitution, A 
LVote on Its Working, p. 125. 


? Section 102 of the Government of India Act, <8 Loed. 
* The Constitutional History of England, p. 313.» 35 
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offence, or on the address of both houses.’ This restriction 
on the power of dismissal of Judges is regarded as essential 
to their independence, and thus it acts as a great consti- 
tutional safeguard against the executive interference with 
the administration of justice. In the Dominion of Canada 
also, the Judges of the Superior Courts hold office during 
good behaviour, but, as in England, can be removed by 
the Governor-General ‘ on address of the Senate and House 
of Commons.’ ! 

If a vacancy occurs in the office of Chief Justice of a 
Sp High Court, and during the absence of such a 
Provision : : x : x ‘ 
for vacancy Chief Justice, the Governor-General in Councii 
in the office in the case of the High Court at Calcutta, and 
- of Chief : 
Justice or the local Government in other cases, must 
any other = appoint one of the other Judges of the same 
ane High Court to act as Chief Justicé, until some 
person is appointed by the Crown to the office, and enters 
on the duties of that office, or until the Chief Justice 
returns from his absence, as the case may be.? And if 
a vacancy occurs in the office of any other Judge of a High 
Court, and during the absence of any such Judge, or on the 
appointment of any such Judge to act as Chief Justice, the 
Government of India inthe case of the High Court at 
Calcutta, and the local Government in the case of any other 
High Court, may appoint a aut qualified person to act as a 
Judge of the Court. ? 

The Secretary of State in Council is empowered * to fix 

the salaries, allowances, furloughs, retiring 

Sree pensions and, where necessary, expenses for 
Judges of equipment and voyage of the Chief Justices and 
ash Courter ‘other Judges of the several High Courts, and 


1 Section 99 of the British North America Act, 1867; see also Section 
72 of the Commonwealth of Austraha Constitution Act, (1900, and 
Section 101 of South Africa Act, 1909. 

2 Section 105 (1) of the Government of India Act. 

3 Section 105 (2), zdzd. * Section 104, z6zd. 
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also to alter them. But no such alteration can affect the, 
salary of any Judge who has already been appointed. The. 
remuneration fixed for a Judge cannot be diminished. 
during his continuance in office.1 Ifa Judge ofa High 
Court dies during his voyage to India, or within six months, 
of his arrival in India, the Secretary of State is required *: 
to pay to his legal personal representatives such a sum of: 
money out of the revenues of India ‘as will, with the 
amount received by or due to him at the time of his death: 
on account of salary, make-up the amount of one year’s 
salary.’ And if he dies after the expiration of six months 
from his arrival in India, the Secretary of State must pay, 
out of the same revenues, to his legal personal representa- 
tives a sum equai to six months’ salary, in addition to the 
sum due to him at the time of his death.* These provisions 
are obviously meant for the benefit of the English lawyers 
who are sent out from Engiand as Judges. 
The jurisdiction of every High Court has been defined by. 
Letters Patent. The Letters Patent may be 
Justin amended from time to time by the Crown by 
Cour further Letters Patent. Each High Court is a 
“court of record and has* ‘such jurisdiction, 
original and appellate, including admiralty jurisdiction in 
respect of offences committed on the high seas, and all 
such powers and authority over or in relation to the 
administration of justice, including power to appoint clerks. 
and other ministerial officers of the Court, and power to 
make rules for regulating the practice of the Court, as are 
vested in it by Letters Patent.’ The High Courts cannot 
exercise any original jurisdiction in any matter ‘ concerning 
the revenué,' or. concerning any act ordered or done in the 


1 Section 104 of the Government of India Act. 
2 [bid $ Tord. 
* Section 106 ( (1) of the Act. See Ubert’s Government of India 
(1916), pp. 268-73, 0 Ss 
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collection thereof, according to the usage and practice of 
the country or the law for the time being in force.’ 4 
Each High Court has superintendence over all courts for 
the time being subject to its appellate juris- 
facta diction, and is empowered to ?— 
with respect (1) call for returns ; 
th clas (2) direct the transfer of any suit or appeal 
from any such court to any other court 
of equal or superior jurisdiction ; 
(3) make and issue general rules and prescribe forms 
- for regulating the practice and proceedings of such 
courts ; 
(4) prescribe forms in which books, entries and 
accounts are to be kept by the officers of any such 
courts ; and . 
(5) settle tables of fees to be allowed to the. sheriff, 
attorneys, clerks and officers of the courts. 
But these rules, forms and tables must not be inconsistent 
with the provisions of any law for the time being in force, 
and must require the previous approval, in the case of the 
High Court at Calcutta, of the Governor-General in 
Council, and, in other cases, of the local Government. 
Rules may be made by each High Court providing for 
the exercise, by one or more Judges, or by Division Courts 
constituted by two or more Judges, of the Court, of its 
original and appellate jurisdittion.* The Chief Justice of 
the Court has to determine what Judge in each case is to sit 
alone, and what Judges of the Court, whether with or 
without the Chief Justice, are to constitute the several 
Division Courts.° 


1 Section 106 (2) of the Act. See Ilbert’s Government of India 
(1916),,.p.-273." = 

2 Section 107 of the Government of India Act. 

See in this connection Jmperial Gazetteer, vol. iv, p. 149, 

3 Proviso to Section 107 of the Act. ; 

4 Section 108 of the Act. ; 5 Joid. 
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The Governor-General in Council may,! by order, 


transfer any territory from the jurisdiction of one to 
that of any other High Court, and empower any High 
Court to exercise jurisdiction in any part of British India 
not included within the limits for which it was established, 
and also to exercise jurisdiction over any British subject 
for the time being within any part of India outside British 
India. Such an order may, however, be disallowed by the 
Crown. 

As has been stated before, the highest officials * and 
! Ministers in India are exempted from the original 
rae table jurisdiction of any High Court in respect of 
diction of anything counselled, ordered or done by any. of 
Re COUT: them in his public capacity; from liability to 
arrest or imprisonment in any suit or proceeding in any High 
Court acting in the exercise of its original jurisdiction ; 
and from the original criminal jurisdiction of any High 
Court in respect of any offence other than treason 
or felony.? The exemption from liability to arrest and 
imprisonment extends also to the Chief Justices and other 
Judges of the several High Courts. The written order of 
the Governor-General in Council for any act-is, in any 
proceeding, civil or criminal, in any High Court acting in 
the exercise of its original jurisdiction, a full justification 4 
of the act, except so far as the order extends to any 
European British subject. But the Governor-General, or 


1 Section 109 of the Act. 

2i.e., the Governor-General, Governors, Lieutenant-Governors, 
Chief Commissioners and Executive Councillors. It is not-clear from 
the Government of India Act whether or not these officials can be sued 
in the Courts of India for private debts. In the absence of anything 
to the contrary we may presume that they can be sued for private 
debts. The Governor-General of a self-governing Dominion can be 
sued in the Courts of the Dominion for such debts as if he were not 
Governor-General. (See Prof, Keith’s Responsible Government in the 
Dominions, 1909, p. 33.) : 

3° See Section 110 of the Government of India Act. 

* Section 111, zdzd. 
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any member of his Executive Council, or any person 
acting under their orders, is not exempted from any pro- 

ceedings in respect of any such act before any 
Certain Acts competent court in England. Again, if any 
to be mis- - : 
demeanours. Person holding office under the Crown in India 

does any of the following things he will be 
guilty! of a misdemeanour :— 

(1) oppression of any British subject within his 
jurisdiction or in the exercise of his authority ; 

(2) wilful disobedience or neglect of the orders or 
instructions of the Secretary of State ; 

(3) wilful breach of the trust and duty of his office ; 

(4) trading for his own benefit or of any other person, 
otherwise than as a shareholder in any joint-stock company 
or trading corporation ; and 

(5) receiving of presents except in accordance with 
such rules as may be made by the oes of State as to 
the receipt of presents. 

But if any member of the central Executive Council or 
any member of any local Government was concerned in 
any trade at the time of his appointment, he may, during 
the term of his office, with the sanction of the Governor- 
General, or, inthe case of Ministers, of the Governor of the 
province, and in any case subject to such general conditions 
as the Governor-General in Council may prescribe, retain his 
concern or interest inthe ‘trade, but cannot, during that 
term, take part in its direction or management.? 

If any European British subject, without the sanction of 
the Secretary of State in Council or of the Governor- 
-General in Council, or of a local Government, is concerned 
in any loan to a Prince or Chief in India, he will be guilty 
of a misdemeanour. ? The carrying on by any person of 
‘any illicit correspondence, dangerous to the peace or safety 


1 Section 124 of the Government of India Act. 
2 Tt: «. 3 See Section 125 of the Act. 
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of any part of British India, with any Prince or with any 
other person having authority in India, is also a misdemea- 
nour. Any person suspected of carrying on any such corre- 
spondence may be secured and detained in custody under 

a warrant issued by the Governor-General or a Governor. 
Any of the aforesaid offences may, without prejudice to 
any other jurisdiction, be tried and ‘ determined’ before His. 
Majesty’s High Court of Justice in England. Every 
prosecution before a High Court in British India in respeet 
of any of those offences must be commenced within six 
months of its commission. | 
Judicial Commissioners are appointed by the Government 
of India for those parts of British India which 


Judicial are outside the jurisdiction of the chartered High 
Commis- = 3 ; 
Stories. Courts or Chief Courts.* They exercise in 


respect of all courts subject to their appellate 
jurisdiction the same powers of revision and supervision 
as the High Courts do with respect, to the courts subordi- 
nate to them:* They derive their authority from various. 
Indian enactments. ‘There are Judicial Commissioners* in 
the Central Provinces, North-West Frontier Province, 
Coorg, Sind, and Chota-Nagpur. The province of Assam 

is under the jurisdiction of the Calcutta High Court. 
Every province > is divided into a number of sessions. 
divisions, each comprising one or more dis- 


mates tricts.© For every sessional division the local 
Inferior Government is required to establish a court of 
eile sessions, and to appoint a Sessions Judge and 


also, if necessary, Additional and Assistant 
Sessions Judges. A court of sessions is competent to try — 


1 See Section 126 of the Government of India Act. 

2 See Imperial Gazetteer, vol. iv, p. 147 ; see also Lbert’s Govern- 
ment of India (1916), p. 163. At present only Oudh has a Chief 
Court. 3 Tbid. 

4 The Fitth Decennial Report, p. 75: * Outside a Presidency town. 

© See /mperial Gazetteer, vol. iv, pp. 147-48. 
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all persons. who have been duly committed to it and to inflict 
any punishment that may be allowed by law. But every 
sentence of death passed by it must be confirmed by ‘the 
highest court of criminal appeal in the province.’ Below 
the court of sessions there are the courts of magistrates, 
which are divided again into three classes,!\ first, second, 
and third. 
The constitution, jurisdiction and procedure of the inferior 
civil courts in each province are as provided by 
ee special Acts or Regulations. The subordinate 
. civil courts as constituted in the different provin- 
ces are essentially identical, though they differ in respect of 
certain details. The usual arrangement is that for each 
district or group of districts there is a District Judge who 
also generally exercises criminal jurisdiction as a Sessions 
Judge.* Next to the District Judge there are Subordinate 
Judges; and below them come Munsifs, who preside over 
the lowest courts. 
Criminal cases are tried in the High Courts with the aid 
of jurors. Trials before courts of sessions are 
jute conducted with the help either of jurors or of 
assessors, as the local Government concerned 
may direct.° The assessors ‘assist, but do not bind, the 
Judge by their opinions.’ In the case of a trial by a jury 
before a court of sessions, the Sessions Judge is required by 
law, if he considers that the jury has returned a ‘ manifestly 
wrong verdict,’ to submit the case to the High Court, which 
can set aside or modify the finding of the jury.® 


1“From a conviction by a second or third-class magistrate an 
appeal lies to the District Magistrate or to any specially empowered 
first class magistrate ; and, subject to certain limitations, original con- 
victions by magistrates of the first class are appealable to the Sessions 
Judge, whose own original convictions are in turn appealable to the 
highest court in the Province.’—/mperial Gazetteer, vol. iv, p. 149. 

* Imperial Gazetteer, vol. iv, p. 149. 

3 Ibid. * See Ibert, Government of India (1916), p. 163. 

5 Imperial Gazetteer, vol. iv, pp. 148 and 149. Sota: 
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An Advocate-General for each of the Presidencies of 
Bengal, Madras and Bombay is appointed by the 
Crown.! He is empowered to take on behalf of 
the Crown such proceedings-as are taken by the 
Attorney-General in England.2. The Advocate-General of 
Bengal is also the principal Law Officer of the Government 
of India. If a vacancy occurs in the office of Advocate- 
General, or during the absence of an Advocate-General, 
the Governor-General in Council in the case of Bengal, 
and the local Government in other cases, may appoint 
a person to act as Advocate-General until some person is 


Advocate- 
General. 


appointed by the Crown to the office, or until the Advocate- | 


General has returned from his absence, as the case may be. 
The ecclesiastical establishment is maintained primarily 
for the purpose of providing ‘the ministration of 
eee religion for British-born European servants of 
blishment. the Crown, and specially for soldiers and their 
families.’* The total estimated charges of this 
establishment for the year 1922-23 were about thirty-three 
lakhs of rupees.> The Bishops of Calcutta, Madras and 
Bombay are appointed by the Crown by Letters Patent.® 
They are paid out? of the revenues of India such 
; salaries and allowances as may be fixed by the 
Salaries and : ; ; 

allowances Secretary of State in Council. Besides, they are 
eee paid, out of the same revenues, such ‘ expenses 
of visitations’ as may be allowed by the Secre- 

tary of State in Council. 
If the Bishop of Calcutta dies during his voyage to India, 
or if the Bishop of Calcutta, Madras or Bombay dies within 


1 Section 114 of the Government of India Act. 

2‘Tbid. 

3 [bid. 

* Vide Report of the Indian Retrenchment Committee, 1922-23, 
p. 269. 

5 [bid., p. 268. 

6 Section 118 of the Government of India Act. 

7 [bid. 
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six months of his arrival in India, the Secretary of State is 
required to pay to his legal personal representatives such a 
sum of money out of the Indian revenues ‘as will, with 
the amount received by him or due to him at the time of his 
death on account of salary, make up the amount of one 
year’s salary.’! And if he dies after the expiration of six 
months from his arrival in India, the Secretary of State must 
pay to his legal personal representatives a sum equal to six 
months’ salary out of the same revenues, in addition to the 
amount due to him at the time of his death.2, The Govern- 
ment of India Act has also provided for the payment of 
pensions. to the retired Bishops. The expenditure * on the 
three Bishops and their establishments excluding the Chap- 
lains and Archdeacons under them, was about Rs. 1,50,000 
in 1922-23. c 

There were in 1922-23 as many as 161 Chaplains of the 
Church of England, maintained by the Government of 
India.*> Besides, the Government maintained eighteen 
Chaplains of the Church of Scotland. 

The Bishop of Calcuttais the Metropolitan Bishop in India 
and exercises such ecclesiastical jurisdiction and functions as 
the Crown may direct by Letters Patent.© He is subject to 
the ‘general superintendence and revision’ of the Arch- 
bishop of Canterbury. The Bishops of Madras and Bombay 
are ‘subject’ to the Bishop of Calcutta and must, either 
at the time of their appointment or at the time of their 
consecration as Bishops, take an oath of obedience to him, 
in such manner as the Crown may direct by Letters 
Patent. 7 


* Section 119 of the Government of India Act. 
2 [bid. 
3 Section 120 of the Act. 
* Report of the Indian Retrenchment Committee, p. 272. 
5 See zbzd., p. 271 and also p. 268. 
é pence 115 of the Government of India Act. 
id 
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~The Governor-General in Council may,+ with the 
sanction of the Secretary of State in Council, grant ‘to any 
sect, persuasion or community of Christians, not being of 
the Church of England or Church of Scotland, such sums of 
money as may be expedient for the purpose of instruction 
or for the maintenance of places of worship ’. 


1 Section 123 of the Act. 


CHAPTER XXV: 


THE REFORMS SCHEME IN OPERATION 


Lord Chelmsford on the Reforms—Working of the Reforms: in the 
sphere of the central Goyernment—In the sphere of the provincial 
Government—How ‘dyarchy’ has been worked: it has not had a 
fair 'trial— The principle of joint deliberation, not always observed— 
‘One of the inherent defects in dyarchy—Relations between: Ministers 
and the public services—The. English system—Relations between 
Governors and Ministers— Official béoc incompatible with ministerial 
responsibility—Collective responsibility of Ministers, not” much 
encouraged—Relations between Ministers and the Finance Depart- 
ment, not very happy—System of separate purse, how far desirable— 
Parliament and the administration of Transferred subjects—Statutory 
Commission—Can a Commission be appointed before 1929 ?—Sir Tej 
Bahadur Sapru and Mr. C, Y. Chintamani on the point—Conclusion. 


We have in the preceding chapters attempted to describe 
the constitutional system established under the Government 
of India Act. We have also, in the course of our descrip- 
tion, pointed out some of -its defects and anomalies, 
specially as experienced in the actual working of the system. 
We now propose to close this volume with a general survey 
of its operation during the last four years. 

‘For the first time the principle of autocracy which had 

not been wholly discarded in all earlier reforms 
Foe ae was definitely abandoned ; the conception of the 
on the British Government as a benevolent despotism 
ee was finally renounced; and in its place was 
substituted that of a guiding authority whose roéle it would 
be to assist the steps of India along the road that in the 


+ This chapter was written in January, 1925. ‘This will explain its 
manner of treatment. 
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fulness of time would lead to complete self-government. 
within the Empire.’ These were the words in which Lord 
Chelmsford stated in 1921, in the course of his inaugural 
address to the first reformed Legislature of India, the 
underlying principles of the Reforms. How one would 
wish that these principles so beautifully expressed by the 
ex-Viceroy, had been uniformly followed in practice in the 
succeeding years! Although it is really difficult to deny 
that there have been provocations, sometimes of the gravest 
character, given by the people and their representatives, 
yet one could have certainly expected a little more for- 
bearance in those on whom devolved the task of giving 
effect to those. underlying principles as explained by Lord 
Chelmsford. But, at the same time, we must say that we 
cannot agree with his Lordship that the Constitution, at 
the inauguration of which he made the statement quoted 
above, and in the framing of which he played so prominent 
a part, has definitely abandoned the principle of autocracy. . 
The powers of ‘ certification ,’ of ‘ restoration,’ of ‘ authori- 
zation,’ as well as the power of making ‘Ordinances,’ 
vested in the different ruling authorities by the Govern- 
ment of India Act, are undeniable proofs of the existence of 
the elements of autocracy in the Constitution. Nor, again, 

, can it be said that the mechanism of the central 


W ki f . 

‘he Refavain? Government has been constructed according to 
in the the principles of democracy. Face to face with 
sphere of : see 

the central @ Legislature consisting of two Houses, each 
yaaa having an elected majority, has been set up 
ment. 


an irremovable and irresponsible Executive 
Government invested, subject, of course, to the ultimate 
control and direction of the Home Government, with a 
decisive power in respect of every question of Indian ad- 
ministration. The result has been, as should have been — 
anticipated by the authors of the Constitution in such — 
circumstances, dissensions between the Executive and the 
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Legislature. The history of the working of the central. 
Government during the last three years is full of bickerings 
between them. The Executive, having power, has come 
out apparently triumphant from these quarrels; the Legis- 
lature, lacking it, has used, on most occasions, whatever 
influence it has had, to oppose and to obstruct the Exe- 
cutive. No Government can act in such circumstances 
with confidence, vigour and courage; and no Legislature- 
can help becoming irresponsible, before long, in such 
circumstances. Such a state of things is bound to continue: 
unless the machinery of the central Government is radically 
altered. The remedy for these evils is the introduction 
of the principle of ‘ministerial responsibility on the: 
English pattern’ into the central Government. 
The ‘ dualized form of Government’ which, as we have: 
seen before, has been established in the major 
A ae provinces -of India is popularly known = as. 
provincial <*dyarchy.’ According to Mr. Curtis,! the word 
Govern- as : 
Seat: ‘dyarchy’ was first applied to this form of 
Government by the late Sir William Meyer,. 
when the latter was the Finance Member of the Government 
of India. We propose to’say in this chapter afew words 
about its working during the last four years. At the 
outset, it must be admitted that, ordinarily, one can hardly 
judge oi the merits of a new system of Government from 
its working for so short a period as three or four years. 
But, sometimes, the system may be so inherently defective: 
and so full of anomalies that it may not take much time for 
an intelligent observe: to detect its weaknesses. It is not, 
however, our intention here to pronounce our judgment 
on dyarchy; we shall only attempt-to describe how it 


1 See Dyarchy, Introduction, p. xxxii. 

The word ‘ dyarchy’ is compounded of two Greek words signifying 
‘two’ and ‘ government ’.—See zd7d., p. 105. It means, according to- 
Murray’s dictionary, Government by two rulers. 
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has been worked during the four years it has been in 
operation. 

At the very beginning, we must point out that it is 
extremely ditficult to form any definite and correct 
conclusions as to how it has been worked in the various 
provinces. The data that are available to the public 
regarding its working, are mostly unreliable. The mass of 
evidence that has been placed before the Reforms Enquiry 
Committee 1 (1924) by the various witnesses who appeared 
before it is, for the greater part, hopelessly conflicting. For 
instance, what Mr. Harkishan Lal, -an ex-Minister of the 
Punjab Government, said about the working of dyarchy in 
his province when he was a Minister, has been contradicted? 
by Sir John Maynard, the present (1924-25) Finance Member 
of the Punjab Government, who has been a member of that 
Government since the introduction of the Reforms. 
Similarly, what Sir Chimanlal Setalvad, an ex-Executive 
Councillor of the Government of Bombay, stated about 
the working of dyarchy in his province when he was a 
member of the Government, has been contradicted, * 
first, by Sir George Lloyd who had been, till very 
recently, the Governor of Bombay, and, secondly, by Sir 
Maurice Hayward, the present (1924-25) Home Member to 
the Government of Bombay. But, in spite of the conflic- 
ting, and sometimes misleading, character of the statements 
made by some of the witnesses before the Reforms 
Enquiry Committee, certain conclusions in regard to the 
working of dyarchy in some of the provinces at least, are 


* The Committee was appointed by the Government of India and is 
popularly known as the Muddiman Committee. 

2 See for the evidence of Mr. Harkishan Lal and Sir John Maynard, 
The Statesman (Dak edition) of August 16 and of October 22, 
1924, respectively. 

3° See The Statesman (Dak edition) of October 23, of November 8, 
-of December 4, of ‘December 23, and of December 27, 1924. Sir 
eee Lloyd’s reply to Sir C. Setalvad was first published in 7he 

1mes. 
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irresistible to those who have carefully studied the 
published evidence given by other witnesses and who have 
impartially followed the political history of India during the 
last four years. 

First, it is difficult to deny that dyarchy has not had a 
How ‘dyar- {fair trial since its introduction. The atmosphere 
none eS created by the non-co-operation movement; the 
ed: it has SPirit of hostility to the Reforms engendered by it; 
not had a the open preaching of the boycotting of the first 
Rona, elections held under the Reforms ; the emergence 
of the Swarajist party with the destruction of the Reforms 
as its creed; the financial difficulties of the provincial 
Governments ; some of the measures, both administrative 
and legislative, adopted bythe Governments, central and 
provincial; the attitude of some members of the civil 
services towards the Reforms and Ministers in some 
provinces ; and the policy pursued by some of the Gover- 
nors,—all these conspired as it were to make the smooth 
and successful working of the dyarchical system of 
Government practically impossible. 

Secondly, it appears from the evidence of some of the 
The princi: Witnesses who were examined by the Reforms 
ple of joint = Enquiry Committee that the principle of joint 
eau deliberation between the two halves of the 
always provincial Government under the chairmanship 
pansetved of the Governor, upon which so much stress had 
been laid by the Joint Select Committee and which was 
further emphasized by .the Instrument of Royal Instruc- 
tions issued to every Governor, has not been uniformly 
followed in practice in some provinces. For this the 
Governors of those provinces are to be held responsible. 
They were directed to encourage the habit of such joint deli- 
beration by the Royal Instructions. By failing todo so, they 
acted not merely against the wishes of the Crown, but 
against the underlying spirit of the Reforms also. Apart 
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ver maemeey | . . 
from the reasons set forth? before in support of joint 
deliberation, such deliberation brings Ministers into touch 


with the work of the Reserved departments, gradually. 


familiarizes them with the needs of those departments and 
considerations affecting their administration, and thus pre- 
pares the way ‘for the assumption by Ministers of further 
responsibility ... as additional subjects are transferred, 
until the ultimate goal of complete responsibility ’. is 
attained. 1 | 

The habit of joint deliberation seems to have been 
encouraged both in Madras and Bengal. It is said that 
Lord Willingdon, who was till recently the Governor of 
Madras, treated his ‘entire Government as a _ unified 
Government.’ ? In dismissing the first Bengal Legislative 
Council Lord Lytton? is reported to have said as follows :— 

‘It has always been my practice since I assumed 
office to treat my Government as a whole. All questions 
of policy, whichever department may be responsible for 
them, are discussed at joint sittings, and I have no hesita- 
tion in saying that the practice has been fully justified by 
the results. I believe that by this means we have made as 
much progress as it was possible to make in the time 
towards a unified Cabinet which recognizes a Eo peetiuity 
towards the legislature for its acts.’ 

Both Messrs. A. K. Ghuznavi and A. K. Fazl-ul Hug, who 
were the Ministers in Bengal till September 1924, have borne 
testimony, in their evidence * given before the Reforms 
- Enquiry Committee, to the continuance of the above 
‘practice’ when they were Ministers. 

In this connection we must point out one of the inherent 


defects in ‘the dyarchical system of Government. The 


1 See Mr. Montagu’s Memorandum, p. 4, 

2. See Sir Te} Bahadur Sapru’s: The Indian Constitution, A Note on 
ts Working, Besant Press, Madras, p. 86, 

3 See The Capital, Aucust 30, 1923. 

# See ihe Statesman (Dak edition), October 14 and October 21, 1924. 
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position 1 of the Minister in it is extremely difficult. Joint 
deliberation between the two halves of the provincial 
Government is essential, as has been shown 
aioe ob the before, for more than one reason. It is speciall 
inherent ) pecially 
defects in necessary for ensuring unity of purpose in pro- 
OE vincial administration, as, after all, the Govern- 
ment of a province is one, its different parts being closely 
inter-related. Now let us suppose that a certain decision is 
arrived at by a provincial Government after a free consulta- 
tion between its two halves and that the decision relates to 
a matter under the Reserved side of the Government. 
The Transferred side does not approve of the decision. 
Let us next suppose that the action actually taken or 
proposed to be taken by the Reserved side on the ‘basis of 
the decision already so reached, is strongly disapproved by 
the local Legislative Council. What then should be the 
attitude of the Ministers in the Council? The Joint Select 
Committee advised? that members. of the Executive 
Council and Ministers should not oppose each other in the 
Legislative Council by speech or vote ; andthat they should 
not be required to support either by speech or vote proposals 
of each other of which they did not approve. The only course 
open to the Ministers in our supposed case, next of course, 
to that of resignation, is to remain silent spectators of 
the scene that is enacted before them. They cannot con- 
scientiously support the action in question in the Legislative 
Council; nor can they, without embarrassing their colleagues 
on the Reserved side, join the Council in its disapproval of 
the action. Their silence in such circumstances is bound 
to be misunderstood by the Council or, at least, by a 
considerable section of it. And this Council, it must be 


1 See on this point Dr. Pramatha Nath Banerjee’s speech in the 
Bengal Legislative Council.— Bengal Legislative Council Proceedings, 
February 18 and 20, 1924, vol, xiv, No. 2. 

2 Joint Select Committee Report on Clause 6 of the Government of 
India Bill. 
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borne in mind, is their real master. Theoretically, they 
hold office during the pleasure of the Governor; but in 
actual practice, they can retain office only so long as they 
can retain the confidence of the Council. ‘This, however,. 
is not the case with their colleagues on the other side. 
Thus, in order to show loyalty to their colleagues on the 
Reserved side, the Ministers have to displease their master 
who grants their salaries, and prepare the way for their 
own dismissal. Really, the position of Ministers in the 
dyarchical system of Government is unenviable. 
Our third conclusion in regard to the working of dyarchy 
is that in some provinces at least, the relations. 
Relation between Ministers and the officers of the 
Ministers public services working under them—particularly 
ant te Dee the Secretaries—have not been what they should 
have “been. ~_As~ a=-matter “ot - fact, one —ex- 
Minister ' has gone so far as to say that the position of 
the Minister in his province ‘ was one of humiliation and 
irritation.’ Orders passed by the Minister. had been 
challenged by one of his subordinates. This attitude of 
insubordination on the part of officials working under 
Ministers may be attributed to two reasons principally. 
First, as we have shown before, under ,the Government 
of India Act and the Rules made thereunder, Ministers have 
practically no authority over the members of the All-India 
Services, from amongst whom the Secretaries, Under- 
Secretaries, etc., are generally recruited. Under Devolution 
Rule 10, even no order for the posting of an officer of an 
All-India Service can be made without the personal. 
concurrence of the Governor. Secondly, under the rules. 
of executive business framed by the Governor in each 
province, the Secretaries attached to the different depart- 
ments of the provincial Government have the right of 


1 Mr. N, K. Kelkar, ex-Minister of the Central Provinces ; see The 
Amrita Bazar Patrika (Dak edition ) of August 13, 1924. 
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access to the Governor for bringing to his notice any 
case which they consider to be necessary for him to 
attend to personally. They have even, as appears from the 
evidence 1 of Mr. Harkishan Lal, an ex-Minister of the 
Punjab Government, ‘the right of pre-audience with the 
Governor,’ and thus the opportunity of influencing him: 
before Ministers can present their case. The Secretaries 
to the Government of India have, as has been’ seen before, 
similar right of access to the Governor-General. Whatever 
may be the advantages of this system we cannot support its 
underlying principle. Moreover, the system is particularly 
indefensible in connection with the administration of the 
Transferred departments, because it is, as Professor Keith 
stated in his Minority Report,? ‘incompatible with respon- 
sible government in any real sense.’ Besides, there is 
another consideration. The members in charge of the 
Reserved departments in a province or the members of the 
Executive Council of the Governor-General are, together 
with the Secretaries working under them, responsible to the 
same authority, namely, the Secretary of State for India, 
for the administration of the subjects committed: to their 
charge. ‘They have, therefore, so to speak, a homogeneity 
of interests. But the case is entirely different with Minis- 
ters. The latter are responsible for the administration of 
the subjects entrusted to their charge not to the Secretary of 
State, but to the provincial Legislative Council. . And it is 
they who will have to defend before the Council every action 
relating to those subjects. - The final decision in respect of 
every important question, therefore, should rest with them 
so long as they would retain the confidence of that Council. 
It should be the duty of the officers of the public services 
serving under them to supply them with all necessary 
materials to enable them to arrive at a correct decision on 


1 See The Statesman (Dak edition) of August 16, 1924. 
2 See the Crewe Committee’s Report, p. 45, foot-note 2. 
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a particular question; but the decision itself should be 
theirs. When the decision is once reached, it should be 
the further duty of those officers to give effect to it. 
It may be mentioned here that, unlike the other members 
of Lord Chelmsford’s Government, Sir C. Sankaran Nair 
apprehended the danger to the smooth and successful 
working of dyarchy, which might arise from the right of 
access of the secretaries, working under Ministers, to 
the Governor. In a minute of dissent appended to the 
First Despatch of the Government of India on Indian 
Constitutional Reforms, he expressed his views on the 
question as follows ? :— | 
‘ According to my colleagues, the permanent heads of 
departments and the secretaries under a minister should 
have access to the Governor to bring to his notice any case 
which they consider that the Governor should see. In fact, 
the secretary or the permanent head of a department 
“would be entitled to appeal to the Governor against any 
decision of the minister overruling him. My colleagues 
also expect that the Governor would direct all cases of 
‘particular types and all cases of major importance to be 
brought to him as a regular practice. The result would 
naturally be to weaken considerably the position of the 
minister in relation to his subordinates. In fact, he might 
be reduced to a figure-head by the Governor and the 
secretary. I do not think that this could have been 
contemplated by the authors of the Reforms Report, and 
I do not think it right., No secretary or head of a depart- 
ment should have any access to the Governor for this 
purpose. No one should come between him and the 
minister. It is one thing for a Governor to tell the minister 
himself that he would like to be consulted on cases. of a 
certain type, and it is a very different thing to allow a 


1 Government of India’s Despatch of March 5, 1919, and Connected 
Papers; p. 97. 
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secretary to bring to him such cases for decision in appeal 
against a minister.’ 

In England, the permanent Under-Secretary attached to 
a department of State has no such right of 
The English : Ret 
SABER: access to the Crown or to the Prime Minister 
over the head of the Minister in charge of the 
department. It may be said that the actual relations 
between a Minister and his Secretary depend very much 
on their personality. This is true to a certain extent. But 
where there are statutory limitations on the powers of the 
Minister in relation to his subordinates, mere personality 
of the Minister will not always help to make the relations 
between them such as they should be. 

We may note here what President Lowell states ! to be 
the theoretical relation between the political chief and ‘his 
permanent subordinate in England. The function of the 
political chief, who furnishes the lay element in the concern, 
‘is to bring the administration into harmony with the 
general sense of the community and especially of Parliament. 
He must keep it in accord with the views of the majority 
in the House of Commons, and conversely he must defend 
it when criticised, and protect it against injury by any ill- 
considered action of the House. He is also a critic charged 
with the duty of rooting out old abuses, correcting the 
tendency to red tape and routine, and preventing the 
department from going to sleep or falling into ruts; and, 
being at the head, it is for him, after weighing the opinion 
of the experts, to decide upon the general policy to be 
pursued. The permanent officials, on the other hand, are 
to give their advice upon the questions that arise, so as to 
enable the chief to reach a wise conclusion and keep him 
from falling into mistakes. When he has made his decision 
they are to carry it out ; and they must keep the department 


1 Lowell, Government of England, vol. i, p 182 
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running by doing the routine work. . In short the chief lays 
down the general policy, while his subordinates give him . 
the benefit of their advice, and attend to the details.’ 
_ If the ministerial system of Government is to be made a 
success in India, Ministers must have full control of the 
officers of the public services under them. . 
Our fourth conclusion is that in some provinces, the 
Governors have tried to control their Ministers, 


ti ited z 
oo : to reduce them. to the position of their mere 
mpc advisors, and to concentrate power in themselves. 
Mi aicieew: even in respect of the administration of the Trans- 


ferred departments; and that often the Ministers 
in those provinces have been able to pursue their own 
policy only ‘ with the help of the weapon of resignation in 
the background.’ In so acting, those Governors have 
violated the spirit, if not the letter, of the Constitution. 
Only in exceptional cases, the Governor is empowered 
by the Act to take action otherwise than in accordance with 
the advice of his Ministers; ordinarily, he must let the — 
Ministers have their way. The advice! of the Joint 
Select Committee on this question is very clear. ‘ Minis- 
ters who enjoy the confidence of a majority in their 
legislative council will be given the fullest opportunity 
of managing that field of government which is entrusted : 
to their care. In their work they will be assistéd and 3 
guided by the Governor, who will accept their advice and e 
promote their policy whenever possible. If he finds E 
himself compelled to act against their advice, it will only — 
be in circumstances roughly analogous to those in which 
he has to override his executive council. .. .’ The control 
of Ministers by the Governor and their responsibility to the 
Legislative Council are incompatible. If the Council’s 
control over Ministers is to be made real and effective, the 


1 Joint Select Committee Report on the Government of India Bill, 
para. 5. eS ar $28 eee SS ; 
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Governor’s s control over them must disappear, and he must 
occupy the position of a purely constitutional Governor like 
the Governor of a self-governing Dominion. The present 
position is anomalous.. The Governor interferes in the 
administration of the Transferred subjects, but he enjoys 
immunity from all criticism by the Legislative Council. 
Fifthly, the presence of the official d/oc in each Legis- 
Oficial bloc lative Council has tended” to obscure the 
incompati- responsibility, of Ministers to the Council. It 
saebitbares has thus helped to weaken the control of 
responsi- Ministers by the Council. An unpopular Minis- 
bility. ter may, under the existing arrangement, 
continue in office and have all his demands for grants 
passed by the Council with the help of this ‘ silent official 
phalanx,’ even though the majority of the elected members 
of the Council may have no confidence in him. Indeed, the 
official bloc and ministerial responsibility are irreconcilable. 
If responsible government is to be realized in the sphere 
of the Transferred side of the provincial Government, either 


“the official d/oc, as it is constituted now, must be forbidden 


to vote on any question relating to a Transferred subject, 
or provision must be made for its early disappearance. 

In the sixth place, it does not appear from the evidence 
Collective placed before the Reforms Enquiry Committee 


ve face that the principle of the collective responsibility 
Ministers, of Ministers was recognized except in one or two 


not act provinces.! This may be due to two reasons. 
encouraged. : . A 
8 First, except in those provinces,” there were, 


* It appears from the evidence of Mr. Chintamani, an ex-Minister 
of the Government of the United Provinces, that he and his colleague, 
Pandit Jagat Narain, worked on the principle of joint responsibility. 
According to Sir Tej Bahadur Sapru, both of them tendered their 
resignations upon a difference arising between one of them and the 
Governor. : 

2 e.g. in Madras all the first three Ministers were appointed from 


among the non-Brahmin members of the Legislative Council as the 


non-Brahmin party commanded a majority in the Council. 
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till recently, no well-organized parties in the provincial 
Legislative Councils. Speaking of the English Constitution, 
President Lowell has remarked that it is inconceivable that 
government by a responsible ministry should have appear- 
ed if Parliament had not been divided into Whigs and Tories. 
In fact, the whole plan would be senseless if parties did not 
exist.1. But it may also be said that-if the principle of the 
joint responsibility of Ministers is once recognized and acted 
upon, it will bring parties into existence andtend to perpe- 
tuate them. For ‘the parliamentary system’, to quote the 
same writer? again, ‘like every rational form of govern- 
ment, reacts upon and strengthens the conditions of its own 
existence. It is based upon party, and by the law of its 
nature tends to accentuate party ’. Secondly, the principle 
of the collective responsibility of Ministers has not 
received much encouragement from most of the Gover- 
nors. It has transpired that in one province at least, there 
was even no joint consultation between its two Ministers 
during the whole tenure of their office. Following the letter 
of the law, some Governors directed that each Minister 
should act on his own individual responsibility. Itis true 
that the Government of India Act has made no_ provision 
for the joint responsibility of Ministers. But it must be 
borne in mind that this is a matter which depends in many 
countries, e.g., in England and Italy, on mere. conventions. 
‘Law has nodirect concern with such matter in those coun- 
tries. Such conventions may be usefully built up in our 
country too. We may note here what the Joint Select 
Committee suggested? on this question :— 

‘.... They think that it should be recognized from 
the commencement that ministers may be expected to act 


* Lowell, Government of England, vol. i, p. 456. 

rslbld:!Detors 
~ % Joint Select Committee Report on Clause 4 of the Government of 
India Bill. . cas 
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in concert together. They probably would do so; and in 

the opinion of the Committee it is better that they 

Shoulde 353’ 

Thus, though the Act has not provided for the joint 

responsibility of Ministers, it was at least contemplated by 

the Joint Select Committee. | 

- Lastly, we may observe that the relations between the 
Finance Department, which, by the way, is, 


peeeens under Devolution Rule 36 (1), controlled by a 
etween 


Ministers member of the Executive Council, and 
epee Ministers have not been, in most of the provin- 
Depart- ces, as happy as they should have been, and that 


eae not this is partly responsible for the present 
happy. unpopularity of dyarchy. Complaints have 

been made by several ex-Ministers and other 
witnesses before the Reforms Enquiry Committee about the 
attitude of this department towards the Transferred side 
of the provincial Governments. It is quite possible that 
some of these complaints are groundless and may be attri- 
buted to an inadequate appreciation of the duties and 
responsibilities of the Finance Department of every 
Government in relation to its revenues and expenditures. 
As we have previously shown, this department is: seldom 
popular in any country with the spending departments of 
the Government because of the peculiar nature of its work. 
But, on the other hand, there is evidence of an unim- 
peachable character to prove that in some provinces at 
least, the Finance Members have often shown a ‘ conscious 
bias ’ against Transferred departments ; that the principle 
of ‘charity begins at home’ has more influenced their 
attitude towards the two halves of the provincial Govern- 
ments than considerations of equity and justice; that, in 
regard to proposals of new expenditure relating to Trans- 
ferred subjects, they have been sometimes unduly strict in 
their interpretation of the rules of the Finance Department : 
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and that they have often betrayed: by their actions their 
inability to appreciate the difficulties of Ministers, who 
have had to carry a very critical majority with them. Some 
ex-Ministers have stated in their evidence before the 
Reforms Enquiry Committee that they had often had to use 
threats of resignation in order to have their way in finan- 
cial matters. Certainly the system of Government under 
which it is necessary to employ such threats to carry on 
the administration is anything but sound. 

It may also be noted here that Devolution Rule 36 (1), 
which lays down that the Finance Department in each 
Governor’s province must be controlled by a member of 
the Executive Council, is, as Mr. C, Y: Chintamani, an ex- 
Minister of the United Provinces, has pointed out in his 
evidence,! a reflection upon Ministers. And it is difficult 
to say that the Rule, as itis, does not give ‘an unfair and 
initial advantage’ to the Reserved side of the Government 
over its Transferred side, and that it does not operate to the 
disadvantage of MiniSters. 

Mr. A. K.,Ghuznavi, an ex-Minister of the Government 
of Bengal, is of opinion? that on account of the ‘ minute 
and meticulous scrutiny by the Finance Department of the 
smallest technical details of each project, . . . ministers 
are only too é6ften unable to carry through their schemes in 
the form approved by them and in which they are put by 
the heads of departments and other expert officers, who 
alone are in a position to judge as to the soundness or 
otherwise of such schemes.’ He has suggested that the 
Rules relating to the Finance Department should be so 
amended as to limit its powers. 

In order to avoid the inevitable financial conflicts between 
the two halves of the provincial Government under the 


1 See The Statesman (Dak Saas of August 20, oe 
2 Ibid. of October 14, 1924. 
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existing arrangement, many persons advocate the intro-— 
duction of the ‘ separate purse * system. Under 


Ss : : ; 

gre it, certain sources of revenue will be allocated 
oe how to the Reserved, and certain sources to the 
eee pes Transferred side of the Government. . With all 


the advantages of this system, we feel that it will, 
if introduced, tend to destroy the unity of provincial 
administration ; and that, secondly, it will involve in prac- 
tice many difficulties, no less serious than those under the 
existing arrangement,—arising specially from the fluctu- 
ations of receipts from the heads of revenue allocated to 
the one or the other side of the Government and its 
consequent deficit budgets in some years. 

We may note here that the Government of India had 
recommended this system in its first Despatch! on Indian : 
Constitutional Reforms. But the Joint Select Committee 
did not accept”? the recommendation. Itsuggested, on the 
other hand, the system of joint purse now in vogue. 

We have stated above our conclusions in regard to the 
working of the Reforms since their introduction. We may 
be justly charged with presenting only the dark side of the 
picture. We are fully aware, however, of the fact that a 
good deal of useful work has been and is being done under 
the Reforms and that the latter have provided a good train- 
ing in responsible government to the people of India. Our 
object in writing this chapter has been to point out some of 
the inherent defects in our present Constitution and also 
some of the difficulties that have been experienced in its 
practical working. ‘These defects and difficulties have in 
no small degree contributed to the present unpopularity of 
the Reforms and are partly responsible for the practically 
universal demand for the abolition of dyarchy, for the 


1 See para. 70 of the Despatch. 
- 2 Joint Select Committee Report on Clause 1 of the Government of 
india Bill. . + 
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establishment of ‘ provincial autonomy ’, and for the intro- 
duction of the principle of responsible government into the 
Government of India. We also feel that the dyarchical 
form of Government, as recommended to be worked, 
cannot but involve difficulties in its actual working. If, 
on the other hand, it is worked, as some have suggested, on 
strictly dyarchical lines, the unity of provincial administra- 
tion will be seriously affected and its educative value will 
be lost. Because of these inherent weaknesses in dyarchy 
we are opposed to its introduction into the domain of the 
central Government also. 

We may state here a few words about Parliament’s 
Parliament @ttitude towards the administration of the 


ane ae Transferred subjects. The authors of the Joint 
anak Report recommended! that in respect of: all 


Transferred matters in which responsibility would be entrust- 
subjects. ed to representative bodies in India, Parliament 
must be prepared to forego the exercise of its own power 
of control, and that this process must continue farz passu 
with the development of responsible government in the 
provinces and eventually in the Government of India. 
This recommendation has been followed in practice by the 
House of Commons. It is now a well-established con- 
vention of the House that it will not interfere in the 
administration of the Transferred subjects. This convention 
was eStablished in 1921 by a ruling of the Speaker of the 
House. The occasion? of the ruling was as follows. On 
February 23, 1921, a question was addressed to the late 
Mr. Montagu, the then Secretary of State for India, in 
regard to the appointment of Mr. Harkishan Lal? as a 


-+ Joint Report, para. 291. 

2 Vide The Indian Annual Register, 1922-23,-volfii, pp. 14-22. 
This useful publication is edited by Mr. H. N. Mitra, M.A., B.L. 

* Mr. Harkishan Lal was convicted of conspiracy to ‘wage war 
against the King and was sentenced to transportation for life ane 
forfeiture of property. He was subsequently pardoned. - 
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Minister in the Punjab. The reply given by Mr. Montagu 
provoked a number of supplementary questions. The 
Speaker’s final ruling! on the subject was as follows :— 

‘..,. Lhave come to the conclusion that, having started 
upon this new departure of granting a measure of self- 
government to the provinces of India, it is highly 
undesirable that this House should interfere in any way 
with the control by those provincial legislatures of their 
own affairs. The Ministers who. are selected by the- 
provincial Governors . . . are responsible to the Legisla- 
tive Councils of those provinces, and even if this House: 
were to pass some censure, either direct or indirect, upon 
such a Minister, it would befutile. . . . Upon the question 
of transferred subjects I still hold that there is no right of 
interference by this House.’ . 

This ruling established the principle of non-interference 
with the administration of the Transferred subjects by the 
House of Commons. We think that this principle has been 
accepted also by the House of Lords. 

The authors of the Joint Report recommended? that ten 

years after the institution of the Reforms, and 
Statutory again at intervals of twelve years thereafter, a 
rime Commission approved by Parliament should 

investigate the working of the changes introduced 
into the provinces, and recommend as to their further 
progress. It should be, they continued, equally the duty of 
the Commission to examine and report upon the new consti- 
tution of the Government of India, with particular reference 
to the working of the machinery for representation, the 
procedure by certificate, and the results of joint sessions. 
The Commission would, doubtless, if it saw fit, have propo-- 
sals to make for further changes inthe light of the experience 


1 See The Indian Annual Register, 1922-23, vol. ii, pp. 20 and 21. 
2 See para. 288 of the Joint Report ; see also paras. 261 and 264 of 
tbid. ans 
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gained. _In accordance with these proposals, it has been 
provided in Section 84A of the Government of India Act-as 
follows :— 

| ‘(1) At the expiration of ten years after the passing of 
the Government of India Act, 1919, the Secretary of State 
with the concurrence of both Houses of Parliament shall 
submit for the approval of His Majesty the names of 
persons to act as a commission for the purposes of this ~ 
section. 

‘(2) The persons whose names are so submitted, if 
approved by His Majesty, shall be a commission for the 
purpose of inquiring into the working of the system of 
government, the growth of education, and the development 
of representative institutions, in British India, and matters 
connected therewith, and the commission shall report as to 
whether and to what extent it is desirable to establish the 
principle of responsible government, or to extend, modify 
or restrict the degree of responsible government then 
existing therein, including the question whether the 
establishment of second chambers of the local legislatures 
is or is not desirable. 

‘(3) The commission shall also inquire into and report 
on any other matter affecting British India and the provinces, 
which may be referred to the commission by His Majesty.’ 

Commenting on this Section the Joint Select Committee 
remarked? as follows :— 

‘The Committee are of opinion that the Statutory 
Commission should not be appointed until the expiration 


-of ten years, and that no changes of substance in the — 


constitution, whether in the franchise or in the lists of reser- 
ved and transferred subjects or otherwise, should be made 
in the interval. The Commission will be fully empowered to 


* Joint Select Committee Report on Clause 41 of the Government of 
India Bill, 1919. ; 
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examine the working of the constitutions in all their details. 
in the provinces, and to advise whether the time has come 
for full responsible government in each province, or in 
the alternative whether“and to what extent the powers of 
self-government already granted should be extended, or 
modified, or restricted. It should be clearly understood, 
also, that the Commission should be empowered to examine 
into the working of the Government of India and to advise 
in respect of the Government of India no less than in 
respect of the provincial governments.’ : . 
Now, the question is: is there anything in the Section 

quoted above to prevent the appointment of a 

sara Commission, constituted in the way prescribed 
appointed therein or otherwise, before the expiry of the ten- 
es year period? We think that there is nothing in. 
it to prevent such appointment. According to it 

a Commission, constituted in the manner prescribed in it, 
must be appointed’ ‘ at the expiration of ten years after the 
passing.of the Government of India Act, 1919.’ This Com- 
mission will be required, among other things, to report as to 
whether and to what extent it is desirable to extend, 
modify, or restrict the degree of responsible government 
existing in British India at the expiration of the ten years. 
The expression ‘ then existing ’ does not necessarily mean 
that the present Constitution of British India must remain 
unaltered until ten years have elapsed after the passing of 
the Government of India Act, 1919. It may mean any other 
form of Constitution that may happen to exist at that time. 
Our conclusion, therefore, is that the Section quoted 
above does not, notwithstanding what the Joint Select 
Committee stated, bar the earlier appointment of a Royal 
(or any other) Commission to enquire into and report upon 
the working of the present Constitution of India and to 
recommend its amendment ; and that, apart from the power 
of Parliament to amend any of its Acts at any time, it does 
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‘not prevent further extension of the existing Reforms before 
1929; | 
_ We may note in this connection that Sir Tej Bahadur 
Sir Te} Sapru is reported: to have said at the National 
Bahadur Conference! held at Delhi that he was certain 
et Ey that the provisions of the Government of India 
Chintamani Act did not exclude the appointment of a Royal 
se Commission earlier, and that he challenged any 
: other legal interpretation.? He also referred to 
the late ‘ Mr. Montagu’s reply to Colonel Wedgwood in the 
House of Commons in justification of an earlier appointment 
of a Commission if conditions warranted it.’* Similarly, 
Mr. C. Y. Chintamani is also reported to have stated to 
the Reforms Enquiry Committee* that ‘he had been told by 
the late Secretary of State (Mr. Montagu) that there was 
nothing (in the Government of India Act) to prevent an 
inquiry being held before the statutory period of ten 
years.’ 
Finally, we cannot do better than conclude this chapter 
: with the following quotation from the late 
Conclusion. ; : ; 
Viscount -Bryce’s great work,°> The American 
Commonwealth :— : 
‘No constitution can be made to stand unsusceptible of 
change, because if it were, it would cease to be suitable to 
the conditions amid which it has to work, that is, to the 
actual forces which sway politics. And being unsuitable 
it would be weak, not rooted in the nature of the State and 
in the respect of the citizens for whom it exists ; and being 
weak, it would presently be overthrown.’ 


1 Held at Delhi in February, 1923. 

2 See The Stalesman (Dak edition) of February 26, 1924, 
3 See 267d of February 26, 1924. 

* See z6zd of August 21; 1924. 

5 Page, 362, new edition, 1917. 
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PREAMBLE TO THE GOVERNMENT OF INpIA Act, 1919. 


* WHEREAS it is the declared policy of Parliament to provide for the 
increasing association of Indians in every branch of Indian 
‘administration, and for the gradual development of self-governing 
institutions, with a view to the progressive realization of responsible 
government in British India as an integral part of the empire: 

And whereas progress in giving effect to this policy can only be 
achieved by successive stages, and it is expedient that substantial 
steps in this direction should now be taken : 

And whereas the time and manner of each advance can be 
determined only by Parliament, upon whom responsibility lies for the 
welfare and advancement of the Indian peoples : 

And whereas the action of Parliament in such matters must be 
guided by the co-operation received from those on whom new 
opportunities of service will be conferred, and by the extent to which 
it is found that confidence can be reposed in their sense of responsi- 
bility : 

And whereas concurrently with the gradual development of self- 
governing institutions in the provinces of India it is expedient to give 
to those provinces in provincial matters the largest measure of 
independence of the Government of India, which is compatible with 
the due discharge by the latter of its own responsibilities : 

Be it therefore enacted by the King’s most Excellent Majesty, by 
and with the advice and consent of the Lords Spiritual and Temporal, 
and Commons, in this present Parliament assembled, and by the 


authority of the same, as follows’ :— 
* * * 
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THE DEVOLUTION RULES + 


In exercise of the powers conferred by sections 45A and 129A of the 
Government of India Act, the Governor-General in Council, with the 
sanction of the Secretary of State in Council, is pleased to make the 
following rules, the same having been approved by both Houses of 
Parliament :— 

1. (1) These Rules may be called the Devolution Rules. 


. + Vide Notification No. 308S. in The Gazette of India (Extra.) 
December 16, 1920. Vide also The Bengal Legislative’ Council 
Manual, 1924, pp. 104-32. — - 


& 
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(2) They shall Come into force on a date to be 
Short title appointed by the Governor-General in Council, with the 
seh ages approval of the Secretary of State in Council, and 
ment, — different dates may be appointed for different parts of 
India, and for different provisions of these rules. 
2. In these rules, unless there is anything repugnant. 
in the subject or context, — 
(1) ‘all-India revenues’ means such portion of the revenues of — 
India as is not allocated to local Governments under these rules : 
(2) ‘ Schedule ’ means a Schedule to these rules ; 
(3) ‘the Act’ means the Government of India Act. 


Definitions. 


ParT I1.— CLASSIFICATION OF SUBJECTS 


3. (1) For the purpose of distinguishing the functions of the lecal 
Governments and local legislatures of Governors” 


Classifi- Provinces... PQ a ee eee from the 
cation of si : ak : * ; 
subjects. functions of the Governor-General in Council and the 


Indian legislature, subjects shall, in those provinces, be 
classified, in relation to the functions of Government, as central and 
provincial subjects in accordance with the lists set out in Schedule I, 

(2) Any matter which is included in the list of provincial 
subjects set out in Part Il of Schedule I shall, to the extent of such 
inclusion, be excluded from any central subject of whieh, but for 
such inclusion, it would form part. | 

4. Where any doubt arises as to whether a particular matter does. 
or does not relate to a provincial subject, the Governor- 


ey tee a General in Council shall decide whether the matter does 

or does not so relate, and his decision shall be final, 
Dato 5. The local Government shall furnish to the Governor-. « 
ee A. General in Council from time to time such returns and 
to supply information on matters relating to the administration of 
information, 


provincial subjects as the Governor-General in Council 
may require and in such form as he may direct. 

6. The provincial subjects specified in the first column of Schedule 
ar nee I] shall, in the Governors’ provinces shown against each 
subjects and Subject in the second column of the said Schedule, be 
pea hep ee transferred subjects : provided that the Governor-General 
dee ; in Council may, by notification in the Gazette of India, 

; with the previous sanction of the Secretary of State in 
Council, revoke or suspend for such period as he may consider 
necessary the transfer of any provincial subject in any province, and 
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upon such revocation or during such suspension the subject shall not 
be a transferred subject. 

7. If any doubt arises as to whether any matter 
relates to a reserved or to a transferred subject, the 
Governor shall decide the question, and his decision 
shall be final. 

8. Where an Act of the Legislative Council of a Governor’s province 

confers on local authorities powers of the management of 
pe ly oa matters relating to reserved subjects, those matters shall, 
of legisla- to the extent of the powers conferred by such legislation, 
En be deemed in that province to form. part of the transfer- 
red subject of local self-government. 

$ Semel 8 peEee a matter appears to the Governor to affect substan- 

tialiy the administration both of a reserved and of a 
_ Matters 

affecting transferred subiect, and there is disagreement between 
nO es anq the member of the Executive Council and the minister 
eaneRtn concerned as to the action to be taken, it shall be the duty 

NT: of the Governor, after due consideration of the advice 
tendered to him, to direct in which department the decision as to such- 
action shall be given : provided that, in so far as circumstances admit, 
important matters on which there is such a difference of opinion shall, 
before the giving of such direction, be considered by the Governor 
with his Executive Council and his ministers together. 

(2) In giving such a direction as is referred to in sub-rule (1), 
the Governor may, if he thinks fit, indicate the nature of the action 
which should in his judgment be taken, but the decision shall there- 
after be arrivéd at by the Governor in Council or by the Governor and 
minister or ministers, according as the department to which it has 
been committed is a department dealing with reserved or a depart- 
ment dealing with transferred subjects. 

10. . The authority vested in the local Government over officers of 

the public services employed in a Governor’s province 
Ace shall be exercised in the case of officers serving in a 
of authority department dealing with reserved subjects by the 
SNe of | Governor in Council, and in the case of officers serving 
BHDUS in a department dealing with transferred subjects by the 

Governor acting with the minister in charge of the 
department : provided that— ; 

(1) no order affecting emoluments or pensions, no order of formal 
ceéiisure, and no order on a memorial shall be passed to the disadvant- 
age of an officer of an all-India or provincial service without the 
personal concurrence of the Governor ; and 


28 


- 


Settlement 
of doubts. 
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(2) no order for the posting of an officer of an all-India service 
shall be made without the personal concurrence of the Governor, 
11, If an officer performs'duties both ina department dealing with 
reserved subjects and in a department dealing with 
rerighesnns transferred subjects, the Governor shall decide in which 
department he shall be deemed to be serving. 
12. A local Government shall employ such number of Indian 


Employ- - Medical Service officers in such appointments and on 
see, such terms and conditions as may be prescribed by the 
officers. Secretary of State in Council. 


13. Subject to the provisions of these rules, provincial subjects 
shall be administered by the local Government. But, 
save in the case of transferred subjects, nothing in these 
rules shal! derogate from the power of superintendence, direction, and 
control conferred on the Governor-General in Council by the Act. 


Devolution. 


PART II.—FINANCIAL ARRANGEMENTS 


14, (1) The following sources of revenue shall in the case of 

GOVETNOTS 44> PrOVINCOS 223956. 5 cas aay aie oe ee es 

grist aia be allocated to the local Government as sources of 
provincial revenue, namely :— 

(a) balances standing at the credit of the province at the time 

~ when the Act comes into force ; 

(6)* receipts accruing in respect of provincial subjects ; 

(c) a share (to be determined in the manner provided by rule 15) 
in the growth of revenue derived from income-tax 
collected in the province, so far as that growth is attri- 
butable to an increase in the amount of income assessed ; 

(d) recoveries of loans and advances given by the local Govern- 
ment and of interest paid on such loans ; 

{e€) payments made to the local Government by the Governor- 
General in Council or by other local Governments, either 
for services rendered or otherwise ; ; 

(f) the proceeds of any taxes which may be lawfully mipncea for 
provincial purposes ; 

{g) the proceeds of any loans which may be lawfully raised for 
provincial purposes ; and 

(A) any other sources which the Governor-General in Council 
may by order declare to be sources of provincial revenue. 


1 See The Government of Bee Act, published by the Government 
of India, p. 188. 
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(2) The revenues of Berar shall be allocated to the local Gov- 
ernment of the Central Provinces as a source of provincial revenue. 
This allocation shall be subject» to the following conditions, 
namely :— : 

(a) that the local Government of the Central Provinces shall be 
responsible for the due administration of Berar ; and 
(6) that if in the opinion of the Governor-General in Council 
provision has not been made for expenditure necessary for 
the safety and tranquillity of Berar, the allocation shall 
be terminated by order of the Governor-General in Council, 
or diminished by such amount as the Governor-General in 
Council may by order in writing direct. 
15. (1) Whenever the assessed income of any year subsequent to 
the year 1920-21 exceeds in any Governor’s province 
Allocation or in the province of Burma the assessed income of the 
AD income- year 1920-21, there shall be allocated to the local 
= Government of that province an amount calculated at 
the rate of three pies in each rupee of the amount of such 
XCESS. 

(2) In this rule ‘ the assessed income’ of any year (other than 
the year 1920-21) means the amount of income brought under 
assessment under the Indian Income-tax Act, 1918, in that year in 
respect of which income-tax is collected, whether in that year or 
thereafter : 

Provided that the assessed income of any year subsequent to the 
year 1920-21 shall not include income in respect of which no share 
of the tax collected would have been credited to provincial revenues if 
such income had accrued and been brought under assessment in the 
year 1920-21, 

(3) The assessed income of the year 1920-21 shall be such 
amount asthe Governor-Generalin Council, after making due allow- 
ance for arrears caused by any abnormal delays in the collection of the 
tax, may determine as the amount of income brought under assess- 
mient under the Indian Income-tax Act, 1918, in that year in respect 
of which income-tax is collected. It shall not include income 
in respect ef which no share of the tax collected was credited to 
provincial revenues : 

Provided that where in any’year subsequent to the year 1920-21 the 
income derived from any business is for any reason assessed to income- 
taxin a province other than that in which it was assessed in that year, 
the assessed income of the year 1920-21 of such first-mentioned 
province shall be increased, and that of the other province sha]l be 
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decreased, by the amount of the income of the business brought 
under assessment in that year on which income-tax was collected. 

16. All moneys derived from’sources of provincial revenue shall be. 
Piccdat paid into the public. account, of which the Governor- 
Government General in Council is custodian, and credited to the 
hiner Government of the province. The Governor-General in 
public Council shall have power, with the previous sanction of 
account. , ; ; 
| the Secretary of State in Council, to prescribe by general. 
or special order the ‘procedure to be followed in the payment of 
moneys into, and in the withdrawal, transfer and disbursement of 
moneys from, the public account, and for the custody of moneys 
standing in the account 
- Such orders may, to such extent and for such purposes as may be 
stipulated, delegate power to prescribe procedure for the said purposes. 
to the Auditor-General, the Controller of the Currency and to local 
Governments. 


Contribus 17. In the financial year 1921-22 contributions shall 
fon aes be paid to the Governor-General in Council by the local 
oca = 


ernmentsin Governments mentioned below according to the following, 


1921-22. Shatesas 
: Name of Province Contributions 
(In lakhs of rupees), 
Madras ... on 55° os « 348 
Bombay ... a ae ee 
Bengal... si ake vine 
United Provinces... =e es ee 
Punjab: 22::, as <5 4. te 
Burma. ie we = 68 
Central Provinces an Retares ss; St ieee 
Assam... af nas wen AO 


18. (1) From the financial year 1922-23 onwards a total contributiom 

of 983 lakhs, or such smaller sum as may be determined. 

eee by the Governor-General in Council, shall be paid to the 
subsequent Governor-General in Council by the local Governments. 
aa mentioned in the preceding rule. When for any year the 
Governor: General in Council determines as the total amount of the: 
contribution a smaller sum than that payable for the preceding year, 
~a reduction shall be made in the contributions of those local Govern- 
ments only whose last previous annual! contribution exceeds the 
proportion specified below of the smaller sum so determined as the 
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total contribution ; and any reduction so made shall be proportionate 
to such excess :— : 


Madras ty * ... 17-90ths. 
Bombay x antag oF ... 13-90ths. 
Bengal ay ao ... 19-90ths. 
United Provinces ase ... 18-90ths. 
Punjab ee ive .-. — 9-90ths. 
Burma : ... 63-90ths. 
Central Bovine and Berar ... . 0-90ths. 
Assam a ne ... 25-90ths. 


(2) Notwithstanding anything contained in sub-rule (1), the 
‘contribution payable thereunder by the local Government of Bengal 
in the financial years 1922-23, 1923-24 and 1924-25 shall be remitted 
iby the Governor-General in Council : 

Provided that for the purposes of sub-rule (1)-- 

(a) the sum determined by the Governor-General in Council as 
the total amount of the contribution for each of the said 
financial years shall include the contribution so remitted, 
and 

(6) for the financial year 1925-26, the last previous annual 
contribution of the local Government of Bengal shall be 
deemed to be the remitted contribution for the year 
1924-25. | 

19. In cases of emergency, the local Government of any province 

may be required by the Governor-General in Council, 
Excesscon with the sanction of, and subject to the conditions 
case of approved by, the Secretary of State, to’ pay to the 
“emergency. . : 4 . 

Governor-General in Council a- contribution for any 
financial year in excess of the amount required by the preceding rules 
in the case of that year. 

20. The contributions fixed under the preceding rules shall be a 
> : first charge on the allocated revenues and moneys of the 
ee ioe. of local Governments concerned, and shall be paid in such 
-butions. instalments, in such manner, and on such dates, as the 
«Governor-General in Council may prescribe. 

21. At any time when he considers this course to be essential in 

the financial interests of India as a whole, the Governor- 
BRE oer General in Council shall have power to require any local 
Government to which revenues have been allocated under 
these rules soto regulate its programme of expenditure as not to 
reduce the balance at its credit in the public account on a specific 
date or dates below a stated figure, and shall have power to take the 
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necessary steps by the restriction of issues of moneys to secure this 
end. Subject to this power, those local Governments shall be at 
liberty to draw on their balances, provided that notice of the amount 
which they propose to draw during the ensuing financial year is given 
to the Governor-General in Council before such date in each year as: 
the Governor-General in Council may by order fix. 
22. Whenever the Governor-General in Council has, on receipt of 
due notice of the intention of the local Government to 
Interest on : ; 3 . 
provincial draw on its balances, required it to reduce the extent of 
balances. the proposed draft, he shall, at the end of the financial 
year in which the local Government is debarred from drawing, credit 
the local Government with interest on the amount which it was not 
permitted to draw. Such interest shall be a charge on the revenues: 
of India, and shall be calculated at the average rate at which the 
Governor-General in Council has. borrowed money in the open market 
during the year by the issue of treasury bills. 
23. Any moneys which, on the Ist day of April, 1921, are ae to: 
ee the Governor-General in Council on account of advances. 
Provincial ee se : 
Loan made from the provincial loan account of any province 
ree VE shall be treated as an advance to the local Government 
from the revenues of India, and shall carry interest at a rate calculated 
on the average rate carried by the total amount owed to the Governor- 
General in Council on this account on the 3lst March, 1921. The 
interest shall be payable upon such dates as the Governor-General in 
Council may fix. In addition, the local Government shall pay to the 
Governor-General in Council in each year an instalment in repayment 
of the principal amount of the advance, and this instalment shall be 
so fixed that the total advance shall, except where, for special reasons, 
the Governor-General in Council may otherwise direct, be repaid 
before the expiry of twelve years. It shall be open to any local 
Government to repay in any year an amount in excess of the fixed 
instalment. 
24. (1) The capital sums spent by the Governor-General im 
Council upon the construction in the various provinces of 
ee ae productive and protective irrigation works and of such 
onirrigation other works financed from loan funds as may from time 
works, : 
to time be handed over to the management of local 
Governments shall be treated as advances made to the local Govern- 
ments from the revenues of India. Such advanees shall carry interest 
at the following rates, namely :— 
(a) in case of outlay up to the end of the financial year 1916-17, 
at the rate of 3°3252 per centum ; 
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(6) in the case of outlay incurred after the financial year 1916-17, 
at the average rate of interest paid by the Governor-General in 
Council on loans raised in the open market since the end of that 
year. 

(2) The interest shall be payable upon such dates as the 
Governor-General in Council may fix. 

25. The Governor-General in Council may at any time make to a 

local Government an advance from the revenues. or 
freeaet oN moneys accruing to the Governor-General in Council 
ment of op such terms as to interest and repayment as he may 
India. Sete 

think fit. 

26. The payment of interest on loans and advances made under 
Priority of the three preceding rules, and the repayment of the 
ere principal of an advance under rule 23, shall be a charge 

: on the annual allocated revenues of the local Government, 
and shall have priority over all other charges, save only contributions 
payable to the Governor-General in Council. 

27. (1) The local Government of a Governor’s province shall not, 

without the previous sanction of the Secretary of State 
Bacon ine in Council or of the Governor-General in Council, as the 
transferred case may be, include any proposal for expenditure on a 
expenditure. : 3 : 

transferred subject in a demand fora grant, if such 
sanction is required by the provisions of Schedule III to these rules. 

(2) Subject to the provisions of sub-rule (1), the local 
Government of a Governor’s province shall have power to sanction 
expenditure on transferred subjects to the extent of any grant voted 
by the Legislative Council. 

(3) The local Government of a Governor’s province shall have 
power to sanction any expenditure on transferred subjects which 
relates to the heads enumerated in section 72D (3) of the Act, subject 
to the approval of ‘the Secretary of State in Council or of the 
Governor-General in Council, if-any such approval is required by any 
rule for the time being in force. 

_ 28. (1) The powers of a local Government under the preceding 

; rule to sanction expenditure may be delegated by the 
Delegation : 5 : 
of powers _— local Government to an authority subordinate to it, after 
of sanction. ‘previous consultation with the Finance Department, to 
such extent as may ‘be required for the convenient and efficient 
despatch of public business. 

(2) Any sanction accorded under these rules shall remain 
valid for the specified period for which it is given, subject, in the case 
of voted expenditure, to the voting of grants in each year, 
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29: Each local Government mentioned in- Schedule IV shall 


faniine establish and maintain out of provincial revenues a 
paeannee famine insurance fund in accordance with the provisions 
na 


of that Schedule, and such fund shall be controlled and 
administered as required by those provisions. 

30. All proposals for raising taxation or for the borrowing of 
Paxation money on the revenues of a province shall, in the case of 
and borrow- a Governor’s province, be considered by the Governor 
tee: with his Executive Council and ministers sitting together, 
but the decision shall thereafter be arrived at by the Governor in 
Council, or by the Governor and minister or ministers, according as 
the proposal originates with the Governor in Council or the Governor 
and ministers. ; 

31. Expenditure for the purpose of the administration of both 

; reserved and transferred subjects shall, in the first 
Allocation : 
of revenues instance, be a charge on the general revenues and 
See gee balances of each province, and the framing of proposals 
of transfer- for expenditure in regard to transferred and reserved 
red subjects. ‘ : : 

subjects will bea matter for agreement between that. 
part of the Government which is responsible for the administration of 
transferred subjects and that part of the Government which i is respon- 
sible for the administration of reserved subjects. 

32. (1) If at the time of the preparation of the budget the 

Governor is satisfied that there is no hope of agreement 
Procedure se %, 2 : 
ineventof Within a reasonable time between the members of his 
ere 2 Executive Council on the one hand and ministers on the 

other as to the apportionment of funds between 
reserved and transferred departments respectively, he may, by order 
in writing, allocate the revenues and balances of the province between 
reserved and transferred subjects, by specifying the fractional 
proportions of the revenues and balances which shall be assigned to 
each class of subjects. 

(2) An order of allocation sae this rule may be made by the 
Governor either in accordance with his own discretion, or in accor- 
dance with the report of an authority to be appointed by the 
Governor-General in this behalf on the application of the Governor. 

33. Every such order shall (unless it is sooner revoked) remain in 


Period of force for a period to be specified in the order, which 
order of shall be not less than the duration of the then existing 
allocation. 


Legislative Council, and shall not exceed by more than 
one year the duration thereof : 


Provided, that the Governor may at any time, if his Executive 
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Council and ministers so desire, revoke an order of allocation or make 
such other allocation as has been agreed upon by them : 

Provided, further, that if the order which it is proposed to revoke 
was passed in accordance with the report of an authority appointed 
by the Governor-General, the Governor shall obtain. the consent of 
the Governor-General before revoking the same. 

34. Every order of allocation made under these rules shall provide 
Condition of that, if any increase of revenue accrues during the period © 
are of the order on account of the imposition of fresh taxa- 

tion, that increase, unless the legislature otherwise 
directs, shall be allocated in aid of that part of the Government by 
which the taxation is initiated. 

35. If at the time of the preparation of any budget no agreement 
Pee pacation or allocation such as is contemplated by these rules has 
of budget in been arrived at, the budget shall be prepared on the 
bisaees ae basis of the aggregate grants respectively provided 
SA . for the reserved and transferred subjects in the budget of 

the year about to expire. 
PaRT IIJ.—FINANCE DEPARTMENT 

36. (1) There shall be in each Governor’s province a Finance 
Department, which shall be controlled by a member of 
the Executive Council. 

(2) Immediately subordinate to the member there 
shall be a financial secretary, with whom shall be associated, if the 
ministers so desire, a joint secretary, appointed by the Governor after 
consultation with the ministers. 

(3) The joint secretary shall be specially charged with the duty 
of examining and dealing with financial questions arising in relation 
to transferred subjects and with proposals for taxation or borrowing 

~put forward by any minister. 

37. The Finance Department shall perform the following functions, 

namely :— 
Functions (1) it shall be in charge of the account relating to 
of Finance ; 
Department. loans granted by the local Government, and shall advise 
on the financial aspect of all transactions relating to such 


Finance 
Department. 


loans ; 

(2) it shall be responsible for the safety and proper employment 
of the famine insurance fund ; 

(3) it shall examine and report on all proposals for the increase or 
reduction of taxation ; 

(4) it shall examine and report on all proposals for borrowing by 
the local Government ; shall take all steps necessary for the purpose of 
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raising such loans as have-been duly authorized; and shall be in charge 
of all matters relating to the service of loans ; 

(5) it shall be responsible for seeing that proper financial rules. 
are framed for the guidance of other departments, and that suitable 
accounts are maintained by other departments and establishments. 
subordinate to them ; 

(6) it shall prepare an estimate of the total receipts and disburse- 
ments of the province in each year, and shall be responsible during 
the year for watching the state of the local Government’s balances ; 

(7) in connection with the budget and with supplementary 
estimates— 

(a) it shall prepare the statement of estimated revenue and 
expenditure which is laid before the Legislative Council 
in each year and any supplementary estimates or 
demands for excess grants which may be submitted to the 
vote of the Council ; 

(6) for the purpose of such preparation, it shall obtain Sram the 
departments concerned material on which to base its. 
estimates, and it shall be responsible for the correctness 
of the estimates framed on the material so supplied ; 

_ (¢) it shall examine and advise on all schemes of new expendi- 
ture for which it is proposed to make provision in the 
estimates, and shall decline to provide in the estimates 
for any scheme which has not been so examined ; 

(8) on receipt of a report from an audit officer to the effect that 
expenditure for which there is no sufficient sanction is being incurred, 
it shall require steps to be taken to obtain sanction or that the 
expenditure shall immediately cease ; 

(9) it shall lay the audit and appropriation reports before the 
committee on public accounts, and shall bring to the notice of the 
committee all expenditure which has not been duly authorized and 
any financial irregularities ; 

(10) it shall advise departments responsible for the collection of 
revenue regarding the progress of collection and the methods of 
collection employed. 

38. (1) After grants have been voted by the Legislative Council— 
(a) the Finance Department shall have power to 
Pees sanction any re-appropriation within a grant from one 


eae ae major, minor or suberdinate head to another ; 
wi 


reference to (6) the member or minister in charge of a depart- 
re-appro- ] F : iter 
reat ione ment shall have power to sanction any re-appropriation 


within a grant between heads subordinate to a minor 


* 
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head which does not involve undertaking a recurring liability, provided 
that a copy of any order sanctioning such a re-appropriation shall be: 
communicated to the Finance Department as soon as it is passed. 

(2) The Finance Department shall have power to sanction the 
delegation by a member or minister to any officer or class of officers 
of the power of re-appropriation conferred on such member or 
minister by clause (1) (6) above. / 

(3) Copies of orders sanctioning any re-appropriation which 
does not require the sanction of the Finance Department shall be: 
communicated to that department as soon as such orders are: 
passed. 

39, No expenditure on any of the heads detailed in section 72D (3) 
of the Act, which is in excess of the estimate for that head 
SS shown in the budget of the year, shall be incurred 
to Finance without previous consultation with the Finance Depart- 
Department. 
ment. ’ 
40. No office may be added to, or withdrawn from, the public 
service in the province, and the emoluments of no post 


Esegeon: may be varied, except after consultation with the Finance 
changes, Department ; and, when it is proposed to add a permanent 


or temporary post to the public service, the Finance. 
Department shall, if it thinks necessary, refer for the decision of the: 
Audit Department the question whether the sanction of the Secretary 
of State in Council is, or is not, necessary. 
41. Noallowance and no special or personal pay shall be sanctioned 
for any post or class of posts or for any Government 
Sonatas servant without previous consultation with the Finance: 
Department. 
42. No grant of land or assignment of land revenue, except when 
the grant is made under the ordinary revenue rules of the 
oie pee, province, shall be given without previous consultation 
with the Finance Department ; and no concession, grant 
or lease of mineral or forest rights, or right to water power or of right- 
of-way or other easement, and ho privilege in respect of such rights. 
shall be given without such previous consultation. 
43. No proposal involving an abandonment of revenue for which 
credit has been taken in the budget, or involving 
Abandon- : 5 Se : 
ment of expenditure for which no provision has been made in the 
revenue,etc. budget, shall be submitted for the consideration of the 
local Government or the Legislative Council, nor shall any orders. 
giving effect to such proposals issue without a previous reference to- 
the Finance Department. 
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44. Every report made by the Finance Department on any matter 
on which it is required to advise or report under these 
SESE rules shall be forwarded to the department concerned, 
BS at and shall, if the Finance Department so require, be 
: ' submitted by the department concerned to the Governor 
for the orders of the local Government. The Governor may, if he 
thinks fit, direct that any such report shall be laid before the 
committee on public accounts. 

45. Wherever previous consultation with the Finance Department 
: is required by these rules it shall be open to that 
resumption department to prescribe, by general or special order, 


Finance cases in which its assent may be presumed to have been 
Department. : ; 4 
given. 


PART IV.—AGENCY 


46. The Governor-General in Council may employ the agency of 
“‘Aceney the Governor in Council of any province in the adminis- 
stn putaaas tration of central subjects in so far as such agency may 
Govern- be found convenient. 
aoe 46-A. Where, in respect of a central subject, powers have 
been conferred by or under any law upon a local Government, such 
powers shall be exercised by the Governor in Council. 


47. The cost of an establishment employed by the Governor in 


‘Cost of Council of any province exclusively on the administration 
aeettsn. Of central subjects shall be a charge against all-India 
ments. revenues. 


48. Ifa joint establishment is employed upon the administration 
of central and provincial subjects, the cost of such 
ppesaa es establishment may be distributed in such manner as the 
jointesta- - Governor-General in Council and the Governor in Council 
blishment. ; F 
of the province concerned may agree, or, in the case of 
disagreement, in such manner as may be determined by the Secretary 
of State in Council. 


PART V.—LIMITATION OF CONTROL 


49. The powers of superintendence, direction, and control over 
the local Government of a Governor’s province vested in 


Limitation ; : 

of control by the Governor-General in Council under the Act shall, in 
pete Sule relation to transferred subjects, be exercised only for the 
Council following purposes, namely :— 

over trans- 1 ae : 

ferred (1) to safeguard the administration of central 
subjects, 


subjects ; 
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(2) to decide questions arising between two provinces, in cases: 
where the provinces concerned fail to arrive at an agreement ; and 

(3) to safeguard the due exercise and performance of any powers. 
and duties possessed by, or imposed on, the Governor-General in 
Council under, or in connection with, or for the purposes of the 
following provisions of the Act, namely, section 29 A, section 30, 
(1-A), Part VII A, or of any rules made by, or withthe sanction of,, 
the Secretary of State in Council. 


SCHEDULE I 


(See Rule 3) 


PART I.—CENTRAL SUBJECTS 


1. (1) Defence of India, and all matters connected with 
His Majesty’s Naval, Military and Air Forces in India, or with 
His Majesty’s Indian Marine Service, or with any other force raised in 
India other than military and armed police wholly maintained by local 
Governments. : 

(2) Naval and military works and cantonments. 

2. External relations, including naturalization and aliens, and 
pilgrimages beyond India. 

3. Relations with States in India. 

4. Political charges. 

5. Communications to the extent described under the following 
heads, namely :— 

(1) railways and extra-municipal tramways, in so far as they are 
not classified as provincial subjects under entry 6(4) of Part II of this. 
Schedule ; 

(2) aircraft and all matters connected therewith; and 

(3) inland waterways, to an extent to be declared by rule made 
by the Governor-General in Council or by or under legislation by the 
Indian legislature, 

6. Shipping and navigation, including shipping and navigation on 
inland waterways, in so far as declared to be a central subject in 
accordance with entry 5(3). 

7, Light-houses (including their approaches), beacons, lightships. 
and buoys. 

8. Port quarantine and marine hospitals, 
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9. Ports? declared to be major ports by rule made by the 
Governor-General in Council or by or under legislation by the Indian 
Jegislature. . 

10. Posts, telegraphs and telephones, including wireless instal- 
lations. 

11. Customs, cotton excise duties, income-tax, salt and other 
sources of all-India revenues. 

12. Currency and coinage. 

13. Public debt of India. 

14. Savings Banks. 

15. The Indian Audit Department and excluded audit departments, 
as defined in rules framed under section 96D (1) of the Act. 

16. Civil law, including laws regarding status, property, civil 

- rights and liabilities, and civil procedure, 

17. Commerce, including banking and insurance, 

18. Trading companies and other associations. 

19. Control of production, supply, and distribution of any articles 
jin respect of which control by a central authority is declared 
by rule made by the Governor-General in Council or by or under 
legislation by the Indian legislature to be essential in the public 
interest. 

20. Development of industries, in cases where such developinent 
by central authority is declared by order of the Governor-General in 
Council, made after consultation with the local Government or local — 
Governments concerned, expedient in the public interest. 

21. Control of cultivation and manufacture of opium, and sale of 
opium for export. 

22. Stores and_ stationery, both imported and _ indigenous, 
required for Imperial Departments. 

23. Control of petroleum and explosives. 

24, Geological survey. . 

25. Control of mineral development, in so far as such control 
is reserved to the Governor-General in Council under rules 
made or sanctioned by the Secretary of State, and regulation of 
mines. 

26. Botanical survey. 

27. Inventions and designs. 

28. Copyright. 

29. Emigration from, and immigration into, British India, and 
inter-provincial migration. 


1 The ports of Caleutta, Bombay, Karachi, Aden, Rangoon and 
Madras have been declared to be maior parts, ; 
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30. Criminal Law, including criminal procedure. 

31. Central police organization, 

32. Control of arms and ammunition. 

33. Central agencies and institutions for research (including 
observatories) and for professional or technical training or promotion 
of special studies. 

34, Ecclesiastical administration, including European cemeteries. 

35. Survey of India, 

36. Archzology, 

37, Zoological Survey. 

38. Meteorology, 

39. Census and statistics. 

40, All-India sérvices, 

41. Legislation in regard to any provincial subject, in so far as 
such subject is in Part II of this Schedule stated to be subject to 
legislation by the Indian legislature, and any powers: relating to 
such subject reserved by legislation to the Governor-General in 
Council. 

42. Territorial changes, other than inter-provincial, and decla- 
ration of laws in connectioa therewith. . 

43. Regulation of ceremonial, titles, orders, precedence and civil 
uniform. 

44. Immovable property acquired by, and eaten at the cost 
of, the Governor-General in Council. 

45. The Public Service Commission. 

46, All matters expressly excepted by the provisions of Part II of 
this Schedule from inclusion among provincial subjects. 

47, All other matters not included among provincial subjects 
under Part II of this Schedule. 


PART II, —PROVINCIAL SUBJECTS 


1. Local self-government, that is to say, matters relating to the 
- constitution and powers of municipal corporations, improvement 
trusts, district boards, mining boards of health, and other local 
authorities established in a province for the purpose of local 
self-government, exclusive of matters arising under. the Cantonments 
Act, 1910; subject to legislation by the Indian legislature as 
regards— 

(1) the powers of such authorities to borrow otherwise than from 
a provincial government, and 

(2) the levying by such authorities of taxation not included in 
Schedule IT to the Scheduled Taxes Rules, 
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2. Medical administration, including hospitals, dispensaries, and 
asylums, and provision for medical education. 

3. Public heaith and sanitation and vital statistics, subject to 
legislation by the Indian legislature in respect to infectious and 
contagious diseases to such extent as may be declared by any Act of 
the Indian legislature. 

4. Pilgrimages within British India. 

5. Education : provided that— 

(1) the following subjects shall be excluded, namely :— 

(a) the Benares Hindu University (the Aligarh Muslim 
University) and such other Universities constituted after 
the commencement of these rules as may be declared by 
the Governor-General in Council to be central subiects, 
and 

(6) Chiefs’ Colleges and any institution maintained by the 
Governor-General in Council for the benefit of members. 
of His Majesty’s Forces or of other public servants or of 
the children of such members or servants ; and 

(2) the following subjects shall be subject to legislation by the 
Indian legislature, namely :— 

(a) the control of the establishment and the regulation of the 
constitutions and functions of Universities constituted 
after the commencement of these rules, and 

(0) the definition of the jurisdiction of any University outside 
the province in which it is situated, and 

(c) for a period of five years from the date of the commence- 
ment of these rules, the Calcutta University, and the 
control and organization of secondary education in the 
Presidency of Bengal. 

6. Public Works, other than those falling under entry 14 of this. 
Part and included under the following heads, namely :— 

(1) construction and maintenance of provincial buildings used or 
intended for any purpose in connection with the administration of the 
province; and care of historical monuments, with the exception of 
ancient monuments as defined in section 2 (1) of the Ancient Monu- 
ments Preservation Act, 1904, which are for the time being declared to 
be protected monuments under section 3 (1) of that Act; provided 
that the Governor-General in Council, may, by notification in The 
Gazetie of India, remove any such monument from the operation of 
this exception ; 

(2) roads, bridges, ferries, tunnels, ropeways and causeways, and 
other means of communication, subject to such conditions as regards 
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control over construction and maintenance of means of communication 
declared by the Governor-General in Council to be of military import- 
ance, and. as regards incidence of special expenditure connected 
therewith, as the Governor-General in Council may prescribe ; 

(3) tramways within municipal areas ; and 

(4) light and feeder railways and extra-municipal tramways, in 
so far as provision for their construction and management is made by 
provincial legislation ; subject to legislation by the Indian legislature 
in the case of any such railway or tramway which is in physical 
connection with a main line or is built on the same gauge as an 
adjacent main line. 

7. Water-supplies, irrigation and canals, drainage and embank- 
ments, water storage and water power ; subject to legislation by the 
Indian legislature with regard to matters of inter-provincial concern 
or affecting the relations of a province with any other territory. 

8. Land revenue administration as described under the following 
heads, namely :— 

(1) assessment and collection of land revenue ; 

(2) maintenance of land records, survey for revenue purposes, 
records-of-rights ; 

(3) laws regarding land tenures, relations of landlords and 
tenants, collection of rents ; 

(4) Courts of Wards, encumbered and attached estates ; 

(5) land improvement and agricultural loans ; 

(6) colonization and disposal of Crown lands and alienation of land 
revenue ; and 

(7) management of Government estates. 

9. Famine relief. 

10. Agriculture, including research institutes, experimental and 
demonstration farms, introduction, of improved. methods, provision 
for agricultural education, protection against destructive insects and 
' pests and prevention of plant diseases, subject to legislation by the 
Indian legislature in respect to destructive insects and pests and 
plant diseases to such extent as may be declared by any Act of the 
Indian legislature. 

11. Civil Veterinary Department, including provision for veterinary 
training, improvement of stock, and prevention of animal diseases ; 
subject to legislation by the Indian legislature in respect to animal 
diseases to such extent as may be declared by any Act of the Indian 
legislature. 

12. Fisheries. 

13. Co-operative Societies. 


aa - 
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14. Forests, including preservation of game therein and all build- 
ings and-works executed by the Forest Department; subject to 
legislation by the Indian legislature as regards disforestation of 
reserved forests. 

15. Land acquisition ; subject to legislation by the Indian legisla- 
ture, 

16.. Excise, that is to say, the control of production, manufacture, 
‘ possession, transport, purchase, and sale of alcoholic liquor and 
intoxicating drugs, and the levying of excise duties and licence fees 
on, or in relation to, such articles, but excluding, in the case of opium, 
control of cultivation, manufacture and sale for export. 

17. Administration of justice, including constitution, powers, main- 
tenance and organization of courts of civil and criminal jurisdiction 
within the province ; subject to legislation by the Indian legislature 
as regards High Courts, Chief Courts and Courts of Judicial Commis- 
sioners, and any courts of criminal jurisdiction. 

18. Provincial law reports. 

19. Administrators-General and Official Trustees; subject to 
legislation by the Indian legislature. 

20. Non-judicia! stamps, subject to legislation by the Indian 
legislature, and judicial stamps, subject to legislation by the Indian 
legislature as regards amount of court-fees levied in relation to suits 
and proceedings in the High Courts under their original jurisdiction. 

21. Registration of deeds and documents ; subject to legislation 
by the Indian legislature. 

22. Registration of births, deaths, and marriages; subject to 
legislation by the Indian legislature for such classes as the Indian 
legislature may determine. 

23. Religious and charitabie endowments. 

24, Development of mineral resources which are Government 
property, subject to rules made or sanctioned by the Secretary of 
State, but not including the regulation of mines. 

25. Development of In eT SEES including industrial research and 
technical education. 

26. Industrial matters included under the following heads, 
eS — 

(1) factories ; 

(2) settlement of labour disputes ; 
(3) electricity ; 

(4) boilers ; 

(5) gas; 

{6) smoke-nuisances ; and 
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(7) welfare of. labour, including provident funds, industrial 
insurance (general, health and accident) ‘and housing ; 
ssubject as to heads (1), (2), (3), (4), and (7) to legislation by the 
Indian legislature. 

27. Stores and stationery, subject, in the case of imported stores 
and stationery, to such rules as may be prescribed by the Secretary of 
State in Council. 

28. Adulteration of foodstuffs and other articles; subject. to 
legislation by the Indian legislature as regards import and export 
trade. 

29. Weights and measures ; subject to legislation by the Indian 
Jegislature as regards standards. 

30. Ports, except such ports as may be declared by rule made by: 
the Governor-General in Council or by or under Indian legislation to 
‘be major ports. 

31. Inland waterways, including shipping and nanaeation thereon 
so far as not declared by the Governor-General in Council to be 
central subjects ;. but subject as regards inland steam-vessels to legis- 
lation by the Indian legislature. 

32. Police, including railway police; subject, in the case of 
railway police, to such conditions as regards limits of jurisdiction and 
tailway contributions to cost of maintenance as the Governor-General] 
in Council may determine. - 

33. The following miscellaneous matters, namely :— 

(1) regulation of betting and gambling : 

(2) prevention of cruelty to animals ; 

(3) protection of wild birds and animals ; 

(4) control of poisons; subject to legislation by the Indian 
jegislature ; 

(5) control of motor- Sencles ; subject to legislation by the Indian 
legislature as regards licences valid throughout British India ; and 

(6) control of dramatic performances and cinematographs ; 
‘subject to legislation by the Indian legislature in regard to sanction 
of films for exhibition. 

34, Control of newspapers, books and printing presses ; subject to 
jJegislation by the Indian legislature. 

35. Coroners. 

36. Excluded areas. 

37. Criminal tribes ; subject to legislation by the Indian legisla- 
tures 

38. European vagrancy; subject to legislation by the Indian 
degislature. , 
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39. Prison, prisoners (except State prisoners). and reformatories ; 
subject to legislation’ by the Indian legislature. 

40. Pounds and prevention of cattle trespass. 

41. Treasure trove. 

42. Libraries (except the Imperial Library) and museums (except 
the Indian Museum, the Imperial War Museum and the Victoria 
Memorial, Calcutta) and Zoological Gardens. 

43. Provincial Government Presses. 

44, Elections for Indian and provincial legislatures ; subject to: 
rides framed under Sections 64 (1) and 72A (4) of the Act. 

45. Regulation of medical and other professional qualifications. 
and standards ; subject to legislation by the Indian legislature. 

- 46. Local Fund Audit, that is to say, the audit by Government 
agency of income and expenditure controlled by local bodies. 

47. Control, as defined by rule 10, of members of all-India 
and provincial services serving within the province, and control, 
subject to legislation by the Indian legislature, of public services. 
within the province other than all-India services. 

48. Sources of provincial revenue, not included under previous. 
heads, whether— 

(1) taxes included in the Schedules to the Scheduled Taxes. 
Rules 5s or : ; 

(2) taxes not included in those Schedules, which are imposed by 
or under provincial legislation which has received the previous. 
sanction of the Governor-General. 

49. Borrowing of money on the sole credit of the province ; subject: 
to the provisions of the local Government (Borrowing) Rules. 

50. Imposition by legislation of punishments by fine, penalty, or 
imprisonment for enforcing any law of the province relating to any 
provincial subject ; subject to legislation by the Indian legislature in 
the case of any subject in feepec of which such a limitation is imposed. 
under these rules. 

51. Any matter which, though falling within a central subject, is. 
declared by the Governor-General in Council to be of a merely local. 
or private nature within the province. 


SCHEDULE II 
(See Rule 6) 


List OF PROVINCIAL SUBJECTS FOR TRANSFER 
Column I Column II 


1. Local self-government—that istosay, matters All Governors” 
relating to the constitution and powers of municipal provinces. 
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Column I 


corporations, improvement trusts, district boards, 
mining boards of health, and other local authorities 
established in the province for purposes of local 
self-government, exclusive of matters arising under 
the Cantonments Act, 1910; subject to legislation 
by the Indian legislature as regards (a) the powers 
of such authorities to borrow otherwise than from 
a provincial Government, and (6) the levying by 
such authorities of taxation not included in Schedule 
II to the Scheduled Taxes Rules. 

2. Medical administration, including hospitals, 
dispensaries and asylunis, and _ provision for 
medical education. 

3. Public health and _ sanitation and _ vital 
statistics ; subject to legislation by the Indian 
legislature in respect to infectious and contagious 
diseases to such extent as may be declared by any 
Act of the Indian legislature. 

4. Pilgrimages within British India. 

5. Education, other than European and Anglo- 
Indian education, provided that— 

(1) the following subjects shall be excluded, 
namely :— 

(a) the Benares Hindu University, the 
Aligarh Muslim University, and such 
other Universities, constituted after 
the commencement of these rules, as 
may be declared by the Governor- 
General, in Council ‘to be central 
subjects ; and 

(6) Chiefs’ Colleges and any institution 
maintained by the Governor-General 
in Council for the benefit of members 
of His Majesty’s Forces or of other 
public servants or of the children of 
such members or servants ; and 

(2) the following subjects shal! be subject to 
jegislation by the Indian legislature, namely :— 

(a) the control of the establishment and the 

: regulation of the constitutions and 
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Column II 


All Governors’ 
provinces. 


Ditto. 


Ditto. 


Ditto. 
Ditto. 
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Column [| 


functions of Universities constituted 
after the commencement of these 
rules ; and 
(6) the definition of the jurisdiction of any 
University outside the province in 
which it is situated ; and 
(c) for a period of five years from the date 
of the commencement of these rules, 
the Calcutta University and the con- 
trol and organization of secondary 
education in the Presidency of Bengal. 
6, ' Public works, other than those falling under 
entry II of this-part, and included under the 
following heads, namely :— 

(1) construction and maintenance of provincial 
buildings, other than residences of Governors of 
provinces, used or intended for any purpose in 
eonnection with the administration of the province 
on behalf of the departments of Government con- 
cerned, save in so far as the Governor may assign 
such work to the departments using or requiring 


such buildings ; and care of historical monuments, - 


with the exception of ancient monuments, as 
defined in section 2(1) of the Ancient Monuments 
Preservation Act, 1904, which are for the time being 
declared to be protected monuments under section 
3(1) of that Act: provided that the Governor- 
General in Council may, by notification in The 
Gazette of India, remove any such monument from 
the operation of this exception ; 

(2) roads, bridges, ferries, tunnels, ropeways 
and causeways, and other means of communi- 
cation, subject to ‘such conditions as regards 
control over construction and maintenance of 


means of communication declared by the Governor- - 


General in Council to be of military importance, 
and as regards incidence of special expenditure 
connected therewith, as the Governor-General in 
Council may prescribe ; 

(3) tramways Within municipal areas ; and 


Column IL 


All Governors” 
provinces, -ex- 
cept Assam. 
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Column I Column II 


(4) light and feeder railways and extra-muni- 
cipal tramways, in so far as provision for their 
construction and management is made by provin- 
cial legislation, subject to legislation by the Indian 
legislature in the caseof any such railway or 
tramway which is in physical connection with a 
main line oris built on the same gauge as an 
adjacent main-line. 

7. Agriculture, including research fnstitates All Governors’ 
experimental and demonstration farms, introduc- provinces. 
tion of improved methods, provision for agricul- 
tural education, protection against destructive 
insects and pests and prevention of plant diseases ; 
subject to legislation by the Indian legislature in 
respect to destructive insects and pests and plant 
diseases to such extent as may be declared by 
any Act of the Indian legislature. 

8. Civil Veterinary Department, including Ditto. 
provision for veterinary training, improvement of 
stock, and prevention of animal diseases ; subject 
to legislation by the Indian legislature in respect 
to animal diseases to such extent as may be 
declared by any Act of the Indian legislature. 

9. Fisheries. All Governors’ 
provincés, ex- 
cept Assam. 

10. Co-operative Societies. All Governors’ 
provinces. 

ll. Forests, including preservation of game Bombay. 

therein, and all buildings and works executed by 
the Forest Department, subject to legislation by 
the Indian legislature as regards disforestation of 
reserved forests. 

12. Excise, that is to say, the control of All Governors’ 
production, manufacture, possession, transport, provinces, ex- 
purchase and sale of alcoholic liquor and intoxi- cept Assam. 
cating drugs, and the levying of excise duties and 
license fees on, or in relation to, such articles, but 
excluding, in the case of opium, control of culti- 
vation, :mantfacture, and sale for export. 
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Column I 


13. Registration of deeds and documents, 
subject to legislation by the Indian legislature. 

14. Registration of births, deaths, and marria- 
ges; subject to legislation by the Indian 
legislature for such classes as the Indian legisla- 
ture may determine. 

15. Religious and charitable endowments. 

16. Development «of industries, including 
industrial research and technical education. 

17, Stores and stationery required for trans- 
ferred departments; subject, in the case of imported 
stores and stationery, to such rules as may be 
prescribed by the Secretary of State in Council. 

18. Adulteration of foodstuffs and other articles ; 
subject to legislation by the Indian legislature as 
regards import and export trade. 

19. Weights and measures, subject to legisla- 
tion by the Indian legislature. as regards stan- 
dards. 

20. Libraries (other than the Imperial Library), 
Museums (except the Indian Museum, the Im- 
perial War Museum, and the Victoria Memorial, 
Calcutta), and Zoological Gardens. 


SCHEDULE III 


(See Rule 27) 


Column II 


All Governors’ 
provinces. 
Ditto. 


Ditto. 
Ditto. 


Ditto. 
Ditto. 
Ditto. 


Ditto. 


RULES RELATING TO TRANSFERRED SUBJECTS. 


1. The previous sanction of the Secretary of State in Council is 


necessary— 


(1) to the creation of any new or the abolition of any existing 
permanent post, or to the increase or reduction of the pay drawn by 
the incumbent of any permanent post, if the post in either case is one 
which would ordinarily be held by a member of an all-India service, 
or to the increase or reduction of the cadre of an all-India service; — 
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(2) to the creation of a permanent»post on a maximum rate of 
pay exceeding Rs. 1,200 a month, or the increase of the maximum pay 
of a sanctioned permanent post to an amount exceeding Rs. 1,200 a 
month ; 

(3) to the creation of a temporary post with pay exceeding 
Rs. 4,000 a month or to the extension beyond a period of two years of 
a temporary post (or deputation) with pay exceeding Ks. 1,200 a 
month ; ‘ 

(4) to the grant to any Government servant or to the family or 
other dependants of any deceased Government servant of an 
allowance, pension or gratuity which is not admissible under rules 
made or for the time being in force under section 96B of the Act, 
except in the following cases :— 

(a) compassionate gratuities to the families of Government 
servants left in indigent circumstances, subject to such 
annual limit as the Secretary of State in Council may 
prescribe ; and. 

(6) pensions or gratuities to Government servants wounded or 
otherwise injured while employed in Government service 
or to the families of Government servants dying as the 
result of wounds or injuries sustained while employed in 
such service, granted in accordance with such rules as 
have been or may be laid down by the Secretary of State 
in Council in this behalf ; and 

(5) to any expenditure on the purchase of imported stores or 
stationery otherwise than in accordance with such rules as may be 
made in this behalf by the Secretary of State in Council. 

2. (1) Every application for the sanction of the Secretary of State 
in Council required by paragraph 1 shall be addressed to the 
‘Governor-General! in Council, who shall, save as hereinafter provided, 
_ forward the same with his recommendations, and with such further 
explanations of the proposal as he may have seen fit to require from 
the local Government, to the Secretary of State in Council. ee 

(2) If the application relates to— 

(a) the grant in an individual case of any increase of pay, or 

(6) the creation of a temporary post, 

the Governor-General in Council may, at his discretion, on behalf of 
the Secretary of State in Council, sanction the proposal, or may, and, ‘if 
he dissents from the proposal, shall, forward the application with his 
recommendations, and with such further explanations of the proposal 
as he may have seen fit to require from the local PESOS, for the 
orders of the Secretary of State in Council. te 
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SCHEDULE IV 
(See Rule 29) 


1. The local Governments mentioned below. shall, save as: 
hereinafter provided, make in every year provision in their budgets 
for expenditure upon relief of, and insurance against, famine, of such 
amounts respectively (hereinafter referred to as the annuak 
assignments), as are stated against each :— 


Rs. 
Madras... Ae = set 6,61,000 
Bombay oe ben ...  63,60,000 
Bengal... net ie pee iar: 2,00,000 
United Provinces... 33H ... 39,60,000 
Punjab ne re oes 3,81,000 
Burma Beh cA oo 67,000 
Bihar and Orissa ... as ...  11,62,000 
Central Provinces... ee ... 47,26,000 
Assam ... Ae Sa a 10,000 


2. The annual assignment shall not be expended, save upon the 
relief of famine or the construction of protective irrigation works or 
other works for the: prevention of famine. Any portion of an 
assignment which is not so spent shall be transferred to the famine 
insurance fund of the province. 

3. The local Government, in making provision in its budget for 
the annual assignment, shall include in demands for grants such 
portion of the assignment as is proposed to be expended for the 
relief of famine or the construction of protective irrigation works or 
other works for the prevention of famine. The amount required, 
over and above the grants voted for the aforesaid purposes, to make: 
up the total of the annual assignment shal] not be included in a 
demand for a grant, but shall be provided in the shape of a lump: 
sum allocated for transfer to the famine insurance fund. 

4. The famine insurance fund shall consist of the unexpended 
balances of the annual assignments for each year, transferred to the 
fund under paragraph 2 of this Schedule, together with any interest 
which may accrue on these balances. 

5. The local Government may, in any year when the accumulated 
total of the famine insurance fund of the province is not less than 
six times the amount of the annual assignment, suspend temporarily 
the provision of the annual assignment. 
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6. The famine insurance fund shall form part of the general 
balances of the Governor-General in Council, who shall pay at the 
end of each year interest on the average of the balances held in the 
fund on the last day of each quarter. The interest shall be 
calculated at the average rate at which the Governor-General in 
Council has during the year borrowed money by the issue of treasury 
bills. Stuch interest shall be credited to the fund. 

7. The local Government may at any time expend the balance at 
its credit in the famine insurance fund for any of the purposes. 
specified in paragraph 2 of this Schedule. 

8. Such balances may further be utilized in the grant of loans to 
cultivators, either under the Agriculturists’ Loans Act, 1884, or for 
relief purposes. When such loans have been granted, payments of 
interest on loans and repayments of principal shall be credited to the 
fund as they occur, and irrecoverable loans written off shall form a 
final charge against the fund. 

9., In case of doubt whether the purpose for which it 1s proposed 
to spend any portion of the annual assignment or the famine insurance: 
fund is one of the purposes specified in paragraph (2) of this 
schedule, the decision of the Governor shall be final. 

10. The annual accounts of the annual assignments and of the 
fund shall be maintained in forms to be prescribed in this behalf by 
the Auditor-General. 


APPENDIX: C 


THr LecaL GOVERNMENT (BORROWING) RULES?+ 


Short title 1. (1) These rules may be called the Local Govern- 
and com- ment (Borrowing) Rules. 
mencement. i 2: 

(2) They shatl come into force on a date to be 
appointed by the Governor-General in Council, with the approval of 
the Secretary of State in Council, and different dates may be appoin- 
ted for different parts of India. 
ei ‘ 2. A local Government may raise loans on the security 

SE 5 : 
ya ie of the revenues allocated to it for any of the following 
aden tor ah purposes, namely :— 

(1) to meet capital expenditure on the construction 
or acquisition (including the acquisition of land, maintenance during 


1 See Notification No. 309-S. in The Gazette of India (Extra.),. 
December 16, 1920; see also 7he Bengal Legislative Council Manual, 
1924, pp. 133 and 134. 
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construction and equipment) of any work or permanent’ asset of a . 


material character in connection with a project of lasting | Pubhe 
‘utility, provided that— 
(a) the proposed expenditure is so large that it cannot reason+ 
ably be met from current revenues ; and ig 
(6) if the ptoject appears to the Governor-General in Council 
unlikely to yield a return of not less than such per- 
centage as he may from time to time by order prescribe, 
arrangements are made for the amortization of the 
debt ; 

(2) to meet any classes of expenditure on irrigation w hich have 
under rules in force before the passing of the Act been met from 
joan funds ; 

(3) for the giving of relief and the establishment and mainte- 
nance of relief works in times of famine or scarcity ; 

(4) for the financing of the Provincial Loan Account ; and 

(5) for the repayment or consolidation of loans raised in 
accordance with these rules or the repayment of advances made by 
' the Governor-General in Council. 

(1) No loan shall be raised by a local Government without the 
‘sanction (in the case of loans to be raised in India) of the Governor- 
General in Council, or (in the case of loans to be raised outside 
Indta) of the Secretary of State in Council, and in sanctioning the 
raising of a loan the Governor-General in Council or the Secretary 
of State in Council, as the case may be, may specify the amount of 
the issue and any or all of the conditions under which the loan shall 
be raised. 

(2) Every application for the sanction of the Secretary of State 
required by this rule shall be transmitted through rs Governor- 
‘General in Council. 

4. Every loan raised by a local Government in accordance with 
these rules shall be acharge on the whole of the revenues 
allocated to the local Government, and all payments 
in connection with the service of such loans shall be made in 
priority to all payments by the local Government other than the 
payments of— 

(1) the fixed eee contribution payable to the Governor- 
General in Council ; 

(2) interest due on ‘sums adbanéeds to the local Government by 
the Governor-General in Council from the revenues of India; and : 

(3) interest due on all loans previously raised by the local 
Government. os 


Priority. 
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APPENDIX D 


THE TRANSFERRED SUBJECTS’ (TEMPORARY ADMINISTRATION) 
RULEs * 


Short title 1. (1) These rules may be called the Transferred 
and com- Subjects (Temporary Administration) Rules. 
mencement. ; ? 

(2) They shall come into force on a date to be 
appointed by the Governor-General in Council with the approval 
of the Secretary of State in Council, and different dates may be 
appointed for different parts of India. 

Wacanew (a 2. In case of emergency where, owing toa vacancy, 
office of there is no minister in charge of a transferred subject, 
minister. 
. the Governor— : 

(1) shall, if another minister is available and willing to take 
charge of the subject, appoint such minister to administer the 
subject temporarily ; or 

(2) may, if the vacancy cannot be provided for in the manner 
aforesaid, himself temporarily administer the subject, and, while so 
doing, shall exercise, in relation to such subject, all such powers in 
addition to his own powers as Governor as he could exercise if he 
were the minister in charge thereof. 

3. In any case in which the Governor himself undertakes tempo- 
rarily to administer a subject under these rules, he shall 
certify that an emergency has arisen in which, owing toa 
ministerial vacancy, it is necessary for him so to do, and 
shall forthwith forward a copy of such certificate for the information 
of the Governor-General in Council. 

Ain nicttac 4. Such temporary administration by the Governor 
tion to be shall only continue until a minister has been appointed 
temporary. was : 
to administer the subject. 
Pearidcahion 5. The Governor shall not exercise in respect of such 
a legisla- subiect the powers conferred on him by. section 72E 
rs of the Government of India Act. 


Certification 
of necessity. 


* See Notification No. 310-S. in The Gazette of India (Extra.), 
December 16, 1920; see also The Aengal Legislative Council 
Manual, 1924, pp. 134-35. 
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APPENDIX E 
THE SCHEDULED TAXES RULES 1 
]. (1) These rules may be called the Scheduled Taxes Rules. 


“Short title (2) They shall come into force on a date to be 
-and com- appointed by the Governor-General in Council, with the 
mencement, 


approval of the Secretary of State in Council,* and 
different dates may be appointed for different parts of India. 

2. The Legislative Council of a province may, without the previous 
NoRbea i sanction of the Governor-General, make and take into 
may beim- Consideration any law imposing, for the purposes of the 
eons of local Government, any tax included in Schedule I to 
local these rules. 

‘government. 

3. The Legislative Council of a province may, without the previous 
Ree et sanction of the Governor-General, make and take into 
may be im- consideration any law imposing, or authorizing any local 
apnea of authority to impose, for the purposes of such local 
nett seri authority, any tax included in Schedule II to these rules. 

4. The Governor-General in Council may at any time, by order, 
make any addition to the taxes enumerated in Schedules 


Additions to 
Schedules, 1 and Il to these rules. 


5. Nothing in these rules shall affect the right of a locai authority 
to impose a tax without previous sanction or with the 


previous sanction of the local Government when such 
right is conferred upon it by any law for the time being in force, 


SCHEDULE I 


1. A tax on land put to uses other than agricultural. 

2. A tax on succession or on acquisition by survivorship in a joint 
family. 
3. A tax on any form of betting or gambling permitted by law. 

4. Atax on advertisements. 
5. A tax on amusements. 
6 
7 


Saving. 


A tax on any specified luxury. 

A registration fee. aos 

8. A-stamp duty other than duties cf which the amount is fixed by 
Indian legislation. 


1 See Notification No. 311-S. in Zhe Gazette of India (Extra.), 
December 16, 1920; see also The Bengal Legislative Council Manual, 
1924, pp. 135-36. 


* .quiring 
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SCHEDULE II 


{In this Schedule the word ‘ tax’ includes a cess, rate, duty or fee.) 
A toll. 
A tax on land or land values, 
A tax on buildings. 
A tax on vehicles or boats. 
A tax on animals. 
A tax on menials and domestic servants. 
An octroi, 
A terminal] tax on goods imported into a local area in which an 
octroi was levied on or before the 6th July, 1917, 
9. A tax on trades, professions and callings. 
10. A tax on private markets. 
11. A tax imposed in return for services rendered, such as— 
(a) a water rate ; 
(6) a lighting rate ; 
(c) a scavenging, sanitary or sewage rate ; 
- (d) a drainage tax ; and 
(e) fees for the use of markets and other public conveniences. 


CONAN WN EH 
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‘THE LOCAL LEGISLATURES (PREVIOUS SANCTION) RULES.* 


1. (1) These rules may be called the Local Legislatures (Previous 
Short title action) Rules. 
and com- (2) They shall come into force on a date to be 
mencement. : : : : 
appointed by the Governor-General in Council, with the 
approval of the Secretary of State in Council, and different dates may 
be appointed for different parts of India, ; 
2. A local legislature may not repeal or alter, without the previous 
sanction of the Governor-General— 
(1) any law made by any authority in British India 
_ previous before the commencement of the Indian Councils Act, 
Ss petas 186]: provided that the Governor-General in Council 
may, by notification in 7he Gazette of India, declare that this provision 
shall not apply to any such law which he may specify, and if he does 


Laws re- 


.1See Notification No. 312-S. in The Gazette of India (Extra.), 
‘December 16, 1920; see also The Bengal Legislative Council 
Manual, 1924, pp. 137-38. 
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so, previous sanction shall not thereafter be necessary to the alteration 


or repeal of that law ; or 
(2) any law specified in the Schedule to these rules or any law 


made by the Governor-General 


specified. 
SCHEDULE. 
Year No. Short title. 
1860 XLV The Indian Penal Code, 1860. 
1864 III The Foreigners Act, 1864. 
1865 III The Carriers Act, 1865. 

er X The Indian Suecession Act, 1865. 

ie XV_ The Parsi Marriage and Divorce Act, 1865. 

- XXI The Parsi Intestate Succession Act, 1865. ; 
1866 XXI The Native Converts’ Marriage Dissolution Act, 

1866. 

Re XXVIII The Trustees’ and Mortgagees’ Powers Act, 1866. 
1867 XXV_ The Press and Registration of Books Act, 1867. * 
1869 IV The Indian Divorce Act, 1869. 

1870 XXI The Hindu Wills Act, 1870. 
1872 I The Indian Evidence Act, 1872. 

i III The Special Marriage Act, 1872. 

fc IX The Indian Contract Act, 1872. 

i XV _ The Indian Christian Marr.aze Act, 1872. 

1873 X The Indian Oaths Act, 1873. 
1874 III The Married Women’s Property Act, 1874. 

= XIV The Scheduled Districts Act, 1874. 

ss XV The Laws Local Extent Act, 1874. 

1875 IX The Indian Majority Act, 1875. - 
1877 I The Specific Relief Act, 1877. 
1881 V_ The Probate and Administration Act, 1881. 

a XII The Fort William Act, 1881. 

* XXVI_ The Negotiable Instruments Act, 1881. 
1882 II The Indian Trusts Act, 1882. 

$3 IV The Transfer of Property Act, 1882. 

ve VII The Powers of Attorney Act, 1882. 

1889 IV The Indian Merchandise Marks Act, 1889. 

. VII The Succession Certificate Act, 1889. 

a XV The Indian Official Secrets Act, 1889. 

1890 VIII The Guardians and Wards Act, 1890. 
bs IX The Indian Railways Act, 1890. 


in Council amending a law so 


Year. 


1891 
1895 
1897 
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Short title. 


The Bankers’ Books Evidence Act, 1891. 
The Crown Grants Act, 1895. 

The Epidemic Diseases Act, 1897. 

The General Clauses Act, 1897. 

The Indian Short Titles Act, 1897. 

‘The Code of Criminal Procedure, 1898. 

The Live-stock Importation Act, 1898. 

The indian Arbitration Act, 1899. 

The Indian Foreign Marriage Act, 1903. 

The Indian Extradition Act, 1903. 

The Code of Civil Procedure, 1908. 

The Indian Limitation Act, 1908. 

The Indian Criminal Law Amendment Act, 1908. 
The Indian Ports Act, 1908. 

The Indian Registration Act, 1908. 

The Presidency-towns Insolvency Act, 1909. 
The Whipping Act, 1909. 

The Anand Marriage Act, 1909. 

The Indian Press Act, 1910.7 

The Seditious Meetings Act, 1911. 

The Indian Lunacy Act, 1912. 

The Provident Insurance Societies Act, 1912. 
The Indian Life Assurance Companies Act, 1912. 
The Mussalman Wakt Validating Act, 1913. 


- The Indian’ Companies Act, 1913. 


The Destructive Insects and Pests Act, 1914. 

The Indian Copyright Act, 1914. 

The Local Authorities Loans Act, 1914. 

The Hindu Disposition of Property Act, 1916. 

The Inland Steam-Vessels Act, 1917. 

The Transfer of Property (Validating) Act, 1917. 

The Usurious Loans Act, 1918. 

The Anarchical and Revolutionary Crimes Act, 
19192 

The Provincial Insolvency Act, 1920. 

The Indian Securities Act, 1920. 

The Charitable and Religious Trusts Act, 1920. 


+ It has been repealed. 
2 It has been repealed. 
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APPENDIX G 


THE RESERVATION OF BILLs RULES? 


ant feTe 1, (1) These rules may be called the Reservation of 
and com- Bills Rules. 
mencement, ; 


(2) They shall come into force on a date to be 
appointed by the Governor-General in Council, with the approval of 
the Secretary of State in Council, and different dates nay be appoint- 
ed for different parts of India. 

2. The Governor of any Governor’s province shall reserve, for the 
Bille which consideration of the Governor-General, any Bill which 
must be has been passed by the Legislative Council of the pro- 
RRRELY SS vince and is presented to the Governor for his assent, 
if the Bill appears to the Governor to contain provisions in respect of 
which the Bill has not been previously sanctioned by the Governor- 
General under sub-section (3) of section 80A of the Government of 
India Act,— : 

(1) affecting the religion or religious rites of any class of British 
subjects in British India, or, 

(2) regulating the constitution or functions of any University, or 

(3) having the effect of including within a transferred subject 
matters which have hitherto been classified as reserved subjects, or 

(4) providing for the construction or management of a light or 
feeder railway or tramway other than a tramway within municipal 
limits, or 

(5) affecting the land revenue of a province either so as to— 

(a) prescribe a period or periods within which any temporarily- 
settled estate or estates may not be re-assessed to land 
revenue, or 

(6) limit the extent to which the assessment to land revenue of 
such an estate or estates may be made or en hanced, or 

(c) modify materially the general principles upon which land 
revenue has hitherto been assessed, 

if such prescription, limitation or modification appears to the 
Governor to be likely seriously to affect the public revenues of the 
province. 


+ See Notification, No. 313-S. in The Gazette of India (Extra.), 
December 16, 1920; see also, Zhe Bengal Legislative Council 
Manual, 1924, pp. 138-40. . 
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3. The‘Governor of any Governor’s province may reserve for the 
Bills which CONSideration of the Governor-General, any Bill whieh 
ee has been passed by the Legislative Council of the 

province and is presented to the Governor for his assent, 

if any provisions of the Bill in respect of which it has not been 
previously sanctioned by the Governor-General under sub-section 
(3) of section 80A of the Government of India Act, appear to the 
<Governor— 

(1) to affect any matter wherewith hesis specially charged under 
his Instrument of Instructions, or 

(2) to affect any central subject, or 

(3) to affect the interests of another province. 


% 
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NoONn-OFFICIAL (DEFINITION) RULES? 


Shore His 1. (1) These rules may be called the Non-official 
and com- (Definition) Rules. 
imencement, 


(2) They shall come into force on a date to be 
appointed by the Governor-General in Council, with the approval of 
the Secretary of State in Council, and different dates may be appoint- 
ed for different parts of India. 

Leriain 2. The holder of any office in the civil -or military 
persons not service of the Crown, if the-office is one which does not 
Seale involve both of the following incidents, namely, that 
for purposes the incumbent— 
-of the Gov- pad 
ernment of (1) is a whole-time servant of Government, and 
ae (2) is remunerated either by salary or fees, 
shall not be treated as an official for any of the purposes of the 
‘Government of India Act. 

; 3. If any question arises, whether any oMcer is or is 
enn st not a whole-time servant of Government for the pur- 
General in poses of Rule 2, the decision of the Governor-General 


ayes eS in Council shall be final. 


1 Vide The Bengal Legislative Council Manual, 1924, p. 140. 


> 
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A. RULES? RELATING TO EXPENDITURE BY THE GOVERNMENT 
OF INDIA ON SUBJECTS OTHER THAN PROVINCIAL 


The previous sanction of the Secretary of State in Council is 
@ 


necessary — 


(1) to the creation of any new or the abolition of any existing” 


permanent post, or to the increase or reduction of the pay drawn by 


the incumbent of any permanent post, if the post in either case is one. 
which would ordinarily be held by a member of one of the services. 


named in the Schedule, or to the increase or reduction of the cadre of 
any of those services ; 


(2) to the creation of a permanent post on a maximum rate of 


pay exceeding Rs. 1,200 a month, or, the increase of the maximum 


pay of a sanctioned permanent post to an amount exceeding 


Rs. 1,200 a month ; 


(3) tothe creation of a temporary post on pay exceeding Rs. 4,000- 
a month, or the extension beyond a period of two years (or, in the case. 


of a post for settlement operations, of five years) of a temporary post 
or deputation on pay exceeding Rs. 1,200 a month ; 


(4) to the grant to any Government servant or to the family or 


other dependants of any deceased Government servant -of an 


allowance, pension or gratuity which is not admissible under rules. 


made. or for the time being in force. under section 96B of the 
Government of India Act, except in the following cases :— 


(a) compassionate gratuities to the families of Government’ 


servants left in indigent circumstances, subject to such 


; annual limit as: the Secretary of State in Council may 


prescribe ; and 


(6) pensions or gratuities to Government Saran wounded or 
otherwise injured while employed in Government service, 
or to the families of Government servants dying as the 


result of wounds or injuries sustained while employed in 


such service, granted in accordance with such rules as. 
have been or may be laid down by the Secretary of State 


in Council in this behalf ; 
(5) to any expenditure on the purchase of imported stores or 


stationery, otherwise than in accordance with such rules as may be. 


made in this behalf by the Secretary of State in Council; and 


+ Resolution No. 1448-E.A., September 29, 1922. Wide Zhe Gazette 


of India, October 7 oes Part I, PB 1215. 
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(6) to any expenditure, otherwise than in accordance with such 
rules as have been or may be laid down in this behalf by the 
Secretary of State in Council, upon— 

(a) the erection, alteration, furnishing or cquipment of a 
church ; or a grant-in-aid towards the erection, altera- 
tion, furnishing or equipment of a church not wholly 
constructed out of public funds ; or 

(6) the provision of additions to the list of special saloons and 
inspection railway carriages reserved for the use of high 
officials ; or 

(c) the staff, household and contract allowances, or the resi- 
dences and furniture provided for the use of the Governor- 
General ; or 

(d@) railways and military services. 


THE SCHEDULE 


{1) Indian Civil Service. 
(2) Indian Police Service. 
(3) Indian Forest Service. 
(4) Indian Educational Service. 
45) Indian Agricultural Service. 
(6) Indian Service of Engineers. 
(7) The Imperial Branch of the Civil Veterinary Department. 
(8) Indian Medical Service. 
(9) Imperial Customs Service. 
(10) Indian Audit and Accounts Service. 
(11) Superintendents and Class I of the Survey of India Depart- 
ment. 
(12) The Superior Staff of the Geological Survey of India 
Department. ‘ 


B. RuLES1? RELATING TO EXPENDITURE BY A GOVERNOR IN 
COUNCIL ON PROVINCIAL RESERVED SUBJECTS 


1. .The previous sanction of the Secretary of State in Council 
4s necessary— 

(1) to the creation of any new or the abolition of any existing 
permanent post, or to the increase or reduction of the pay drawn by 


the incumbent of any permanent post, if the post in either case is one 
é 


1 Resolution No. 1449-E.A. a centemnbes Zo 1922; anGS The Gazette- 
ot India, October 7, 1922, Part I, pp. 1216- 17. 
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which would ordinarily be held by a member of an all-India service, 
or to the increase or reduction of the cadre of an all-India service ; 

(2) to the same as (2) in A above } 

‘(3) to the same as (3) in A above ; 

(4) to the same as (4) in A above ; 

(5) to the same as (5) in A above; 

(6) to capital expenditure upon irrigation and navigation works, 
including docks and harbours, and upon projects for drainage, 
embankment and water-storage and the utilization of water power,. 
in any of the following cases, namely :— 

(a) where the project concerned materially affects the interests. 
of more than one local Government ; : 

(6) where the original estimate exceeds 50 lakhs of rupees ; 

(€) where a revised estimate exceeds by 15 per cent. an original 
estimate sanctioned by the Secretary of State in Council ; 
and 

(d) where a further revised estimate is proposed, after one 
revised estimate has already been sanctioned by the 
Secretary of State in Council ; ~ 

(7) to a revision of permanent establishment involving additional 
establishment charges exceeding Rs. 5 lakhs a year; provided that, 
if a resolution has been passed by the Legislative Council reeommend- 
ing an increase of establishment .charges for this purpose, the 
sanction of the Secretary of State in Council. shall not be required 
unless the expenditure so recommended exceeds 15 lakhs a year ; 

(8) to any increase of the contract, sumptuary or furniture grant 
of a Governor ; 

(3256 empeniite upon original works on the residences of a 
Governor exceeding Rs. 50,000 in any year ; * 

(10) to any expenditure upon railway carriages or water-borne 
vessels specially reserved for the use of high officials, otherwise than 
in connection with the maintenance of such carriages or vessels. 
already set apart with the sanction of the Secretary of State in 
Council for the exclusive use of a Governor. 

2. (1) Every application for the sanction of the Seergtacy of State ~ 
in Council required by Rule 1 shall be addressed to the Governor- 
General in Council, who shall, save as hereinafter provided, forward 
the same with his recommendations, and with such further explana- 


a 


+ The Governor-General in Council shall, if necessary, decide 
whether a charge falls under the head of original works. 
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tions of the proposal as he may have seen fit to require from the local 
Government, to the Secretary of State in Council. 
(2) If the application relates— 

(a) to the grant in an individual case of any increase in pay, or 

(6) to the creation or extension of a temporary post, 
the Governor-General in Council may at his discretion, on behalf of: the 
Secretary of State in Council, sanction the proposal, or may, and, if 
he dissents from the proposal, shall, forward the application with his 
recommendations, and with such further. explanations of the proposal 
as he may have seen fit to require from the local Government, for the 
orders of the Secretary of State in Council. 


APPENDIX J 


STANDING COMMITTEES 


Under the orders ? of the Governor-General, Standing Committees 
consisting of members of the Indian Legislature, have been attached 
to the following departments of the Government of India :— 

(1) the Home Department ; 
(2) the Departments of Commerce and Industries ; and 
(3) the Department of Education and Health. 

The Member of the Governor-General’s Executive Council in 
charge of the department to whicha Standing Committee is attached 
is the Chairman of the Committee. He may, however, depute an 
officer to act as Chairman on his behalf. A Secretary or a Deputy 
Secretary to the Government of India in the department concerned 
acts as Secretary to the Committee. 

A Standing Committee consists of five members of the Indian 
Legislature of whom two must be members of the Council of State, 
and three, members of the Legislative Assembly. The members of 
- each Committee are nominated, subiect to the approval of the 
Governor-General, by the Member in charge of the department to 
which the Committee is assigned, from a panel ‘ consisting of such 
~ number of members, not less than ten and not more than fifteen, as the 
Governor-General may direct.’ The members of the panel are 
elected by the two Chambers of the Legislature according to the 
principle of proportional representation by means of a single trans- 
ferable vote. The term of office of the members of each Committee 


1 See the Government of India Notification No. F.-49, dated 
. August.22, 1922. Vide The Gazette of India, August 26, 1922, Part I, 
pp. 1052-53. 
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is One year, and if they are summoned to attend a meeting at a time. 
when the Indian Legislature is not sitting, they are entitled to 
receive the allowances admissible to them for attendance at 
meetings of the Legislature. 

The following subjects are laid before the Standing Com- 
mittees :— : 

‘*(1) All Bills introduced or proposed to be introduced, by non- 
official members of the legislature, and legislative proposals which 
the Department concerned intends to undertake and on which the 
Member in charge of the Department desires the advice of the 
Committee. | 
(2) Reports of Committees and Commissions on which the Indian _ 
Legislature is not adequately represented and on which the Member 
in charge of the Department desires the advice of the Committee. 

(3) Major questions of general policy on which the Member in 
charge of the Department desires the advice of the Committee. 

(4) Annuai Reports’’. 

It is provided, however, that in cases of urgency and for other 
reasons a reference to a Standing Committee may be dispensed with 
by the department concerned ; and that the following cases are to be 
excluded from the purview of the Committee :— 

(1) cases concerning appointments ; and 

(2) all cases which the Member in charge of the department 
concerned considers cannot be placed before the Committee 
consistently with the public interest. 

The functions of the Standing Committees are purely advisory and 
their proceedings are strictly confidential. No press representatives 
are allowed to attend any meeting of a Committee. 

A Standing Committee meets as and when the Member in charge ~ 
of the department to which it is attached, directs. The meeting is 
summoned by the Secretary of the department. The agenda of each 
meeting are drawn up and. circulated by the Secretary together with a 
memorandum explaining the nature of each item of business, and 
copies of such papers as the Member in charge of the depart- ~ 
ment directs to be supplied to the Committee. Such papers have to 
be returned by the members of the Committee to the Secretary at 
the close-of the meeting. When the Committee meets, the 
Secretary may be requested by the Member in charge to explain each 
item of business. ‘The Chairman then invites a discussion and the 
Secretary notes on the departmental file the general opinion of the 
Committee. : 

In addition to the Standing Committees mentioned above there 
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are the Standing Finance Committee, the Standing Committee for 
Emigration and the Central Advisory Council for Railways. The 
procedure of these Committees is governed by the rules under which 
they are constituted. ‘The Standing Finance Committee consists of 
fourteen members elected by the Legislative Assembly and a 
Government Member, usually the Finance Member, who is the 
Chairman of the Committee. It (a) ‘examines all proposals for 
new votable expenditure in all departments of the Government of 
India; (6) sanctions allotments out of lump sum = grants; 
(c) suggests retrenchments and economy in expenditure ;,. and 
(dz) generally helps the Finance Department of the Government of 
India by advice in such cases as may be referred to it by. that 
department.’ Its powers are, as in the case of other Standing 
Committees, advisory ; but its#undoubtedly exercises a wholesome 
influence over the expenditure of public revenues. 

Standing Committees have been attached, under the orden of 
the Governor, to the following departments of the 


Rules for 
‘Standing Government of Bengal ? :— 
> eae (1) Police. 


(2) Judicial and Jails. 

(3) Local Self-Government. 

(4) Medical and Public Health. 

(5) Education. 

(6) Commerce and Marine. 

(7) Public Works (Roads and Buildings). 

(8) Irrigation. 

(9) Agriculture (igeluding Civil Veterinary, Fisheries and 
‘Co-operative Credit). 

(10) Excise. 

(11) Land Revenue. : 

Each Standing Committee consists of the Member or Minister in 
charge of the department to which the Committee is attached, the 
head of the department, where there is one, and four non-official 

- members of the local Legislative Council. The Member or Minister 
‘in charge is the Chairman of the Committee and the departmental 
Secretary is its Secretary. The four non-official members are appoint- 

ed by the Governor ‘ after consideration of the names of the persons’ 
elected for the Committee by the Council. They are entitled to the 


allowances payable under the Legislative Council Rules if they are — 


summoned at a time when the Council is not sitting. 


1. Vide The Bengal Legislative Council Manual, 1924, pp. 304-5 
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The following matters must be laid before the Standing 
Committee attached to a department, namely :— 
(1) all major questions of departmental policy ; 
(2) all schemes involving large expenditure ; 
(3) annual Reports issued by the department ; and 
(4) any other matter concerning the department on which the 
Member or Minister in charge may desire its opinion. 
It is provided, however, that in cases of urgency a reference to the 
Committee may be dispensed with, and that the following cases will © 
be excluded from its purview :— 
(1) ‘ cases concerning appointments ; and 
(2) all cases which the Member or Minister in charge, with the 
concurrence of the Governor, considers cannot be submitted to it 
consistently with the public interest.’ ® 
The meetings of the Committee are summoned by the Secretary 
concerned under the direction of the Member or Minister in charge. 
The agenda are ‘drawn up and circulated by the Secretary to- 
gether with a memorandum explaining the nature of each item of 
business, and copies of such papers asthe Member or Minister-in- 
charge directs to be furnished to the Committee.’ At every meeting” 
of the Committee the Secretary explains each case brought before it 
and is entitled to take part in the discussion that follows. He then 
notes on the departmental file the general opinion of the Committee. 
The powers of the Standing Committees are advisory only, and 
their proceedings are confidential. 
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OFFICES RESERVED TO THE INDIAN CIVIL SERVICE 


A.—Offices under the Governor-General in Council. 


1. The offices of secretary, joint secretary and deputy secretary in 
every department except the Army, Marine, Education, Foreign, 
Political and Public Works Departments: Provided that if the - 
office of secretary or deputy secretary in the Legislative Department 
is filled from among the members of the Indian Civil Service, then: 
the office of deputy secretary or secretary in that department, as the 
case may be, need not beso filled. 

2. Three offices of Accountants-General 
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B.—Offices in the provinces which were known in the year 
1861 as ‘ Regulation Provinces.’ 
The following offices, namely :— 
(1) Member of the Board of Revenue. 
(2) Financial Commissioner. _ 
(3) Commissioner of Revenue. 
(4) Commissioner of Customs. 
(5) Opium Agent. 
(6) Secretary in every department except the Public Works or 
Marine Department. : 

(7) Secretary to the Board of Revenue. 
(8) District or sessions Judge. 
(9) Additional district or sessions Judge. 

(10) District magistrate. 

(11) Collector of Revenue or Chief Revenue Officer of a district. 
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Provisions of the Government of India Act which may be repealed 
or altered by the Indian Legislature. 


(Fifth Schedule to the Act) 


Section Subject 


62 or ... Power to extend limits of Presidency 
. : towns. 
106 AI toes ... Jurisdiction, powers and authority of 
: High Courts. 
~ 108 (1) fom ... Exercise of jurisdiction of High Court 
_ by single judges or division courts. 
109 : cea ... Power for Governor-General in Council 


to alter local limits of jurisdiction of 5 
High Courts, etc. 


110 : ne ... Exemption:from jurisdiction of High 
Courts. 
111 on ... Written order by Governor-General in 
Council a justification for act in High 
Court. | 
112 es ... Law to be administered in cases of in- 


heritance, succession, contract and 
dealing between party and party. 
114 (2) i _.. Powers of Advocate-General. 
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Section Subject 


124 (1) ... Oppression. 
124 (4)—-so far as it relates Trading. 
to persons employed or 
concerned in the collec- 
tion of revenue or the 
administration of justice. 
124 (5)—so far as it relates Receiving’presents. 
to persons other than the 
Governor-General, a Gov- 
-ernor, or a member of , 
the Executive Council of 
the Governor-General or 
of a Governor. 


a ae = ... Loans to Princes or Chiefs. 

126 oe ... Carrying on dangerous correspondence. 
128 PA ... Limitation for prosecutions in British 
India. 

a2o og we Penalties. 
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INSTRUCTIONS! TO GOVERNORS 


Whereas by the Government of India Act provision has been made 
for the gradual development of self-governing institutions in British — 
India with a view to the progressive realization of responsible 
government in that country as an integral part of Our Empire : 

And whereas it is Our will and pleasure that in the execution of the 
office of Governor in and over the Presidency or the Province of .. . 
you shall further the purposes of the said Act to the end that the insti- 
tutions and methods of Government therein provided shall be laid 
upon the best and surest foundations, that the people of the said 
Presidency or Province shall acquire such habits of political action 
and respect such conventions as will best and soonest fit them for 
self-government, and that Our authority and the authority of Our 
4Jovernor-General in Council shall be duly maintained : 


» The Calcutta Gazette (Extra.), January 3, 1921, pp. 6 and 7. 
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Now, therefore, We do hereby direct and enjoin you and declare 
Our will and pleasure to be as follows :— 

1. You shail doall that lies in your power to maintain standards. 
of good administration, to encourage religious toleration, co-operation, 
and good-will among all classes and creeds, to ensure the probity of 
public finance and the solvency of the Presidency or Province, and to: 
promote all measures making for the moral, social and industrial 
welfare of the people and tending to fit all classes of the population 
without distinction to take their due share in the public life and. 
government of the country. 

2. You shall bear in mind that it is necessary and expedient that 
those now and hereafter to be enfranchised shall appreciate the 
duties, responsibilities and advantages which spring from the privi-- 
lege of enfranchisement ; that is to say, that those who exercise the 
power henceforward entrusted to them of returning representatives. 
to the Legislative Council being enabled to perceive the effects of 
their choice of a representative, and that those who are returned to 
the Council being enabled to perceive the effects of their votes given 
therein shali come to look for the redress of their grievances and the 
improvement of their condition to the working of representative. 
institutions. 

3. Inasmuch as certain matters have been reserved for the 
administration according to law of the Governorin Council, in res- 
péct of which the authority of Our Governor-General in Council shall 
remain unimpaired, while certain other matters have been trans- 
ferred to the administration of the Governor acting witha Minister, 
it will be for you so to regulate the business of the Government of 
the, Presidency or Province that, so far as may be possible, the 
responsibility for each of these respective classes of matters may be- 
kept clear and distinct. ‘ 

4. Nevertheless, you shall encourage the habit of joint delibera- 
tion between yourself, your Councillors and your Ministers in 
order that the experience of your official advisers may be at the 
disposal of your Ministers, and that the knowledge of your Ministers 
as to the wishes of the people may be at the disposal of your 
Councillors. 

5. You should assist Ministers by all the means in your power in 
the administration of the transferred subjects, and advise them in 
regard to their relations with the Legislative Council. 

- 6. In considering a Minister’s advice and deciding whether or not 
there is sufficient cause in any case to dissent from his opinion, you 
shall have due regard to his relations with the Legislative Council 


— 
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-and to the wishes of the people of the Presidency or. Province, as 
-expressed by their representatives therein. 

But in addition to the general responsibilities with which you are, 
whether by statute or under this instrument, charged, We do further 
hereby specially require and charge you — 

cD tasee that whatsoever measures are in your opinion neces- 
sary for maintaining safety and tranquillity in all parts of your 
Presidency or Province and for preventing occasions of religious or 
‘racial conflict, are duly taken and that all orders issued by Our 
Secretary of State or by Our Governor-General in Council on Our ~ 
behalf, to whatever matters relating, are duly complied with ; 

(3) to take care that due provision shall be made for the 
advancement and social welfare of those classes amongst the people 
committed to your charge, who, whether on account of the smallness 
of their number, or their lack of educational or material advances, or 
from any other cause, specially rely upon Our protection and cannot 
as yet fully rely for their welfare upon joint political action, and that 
such classes shall not suffer or have cause to fear neglect or oppres-_ 
sion ; 

(3) to see that no order of your Government and no Actof your ~ 
Legislative Council shall be so framed that any of the diverse 
interests of, or arising from, race, religion, education, social condi- 
tion, wealth or any other circumstance may receive unfair advantage, 
or may unfairly be deprived of privileges or advantages which they 
have heretofore enjoyed, or be excluded from the enjoyment of bene- 
fits which may hereafter be conferred on the people at large ; 

(4) to safeguard all members of Our services employed in ine 
-said Presidency or Province in the legitimate exercise of their 
functions, and in the enjoyment of all recognized rights and privileges, 
and to see that your Government order all things justly and reasona- 
bly in their regard, and that due obedience is paid to all just and 
reasonable-orders and diligence shown in their execution ; 

(5) To take care that, while the people, inhabiting the said 
Presidency or Province shall enjoy all facilities for the development 
of commercial and industrial undertakings, no monopoly or special 
privilege, which is against the common interest, shall be established, 
-and no unfair discrimination shall be made in matters atiedhine 
-commercial or industrial interests. 

8. And We do hereby charge you to communicate these Our 
Instructions to the members of your Executive Council and your 
Ministers and to publish the same in your Presidency or Province in 
“such manner as you may think fit. 


* 
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INSTRUCTIONS TO THE GOVERNOR-GENERAL 1 


Instructions to Our Governor-General of India given at Our 
Court at Buckingham Palace this 15th day of March, 1921. 


Whereas by the Government of India Act it is enacted that the 
Governor-General of India is appointed by Warrant under Our Royal 
Siegen Manual, and We have by Warrant constituted and appointed a 
Governor-General to exercise the said office subject to such instruc- 
tions and directions as he, or Our Governor-General for the time 
being, shall from time to time receive or have received under Our 
Royal Sign Manual or under the hand of one of Our Principal 
Secretaries of State : | . 

And whereas certain instructions were issued under Our Royal Sign 
Manual to Our said Governor-General bearing date the 19th day of 
November, 1918 : 

And whereas by the coming into operation of the Government of 
India Act, 1919, it has become necessary. to revoke the said Instruc- 

tions and to make further and other provisions in their stead : 

Now, therefore, We do by these Our instructions under Our Royal 
Sign Manual hereby revoke’ the aforesaid instructions and declare 
Our pleasure to be as follows :— 

I. Our Governor-General for the time being (hereinafter called 
Our said Governor-General) shall with all due solemnity cause our 
Warrant under Our Royal Sign Manual appointing him to be read 
and published in the presence of the Chief Justice for the time 
being or, in his absence, of the Senior Judge of one of the High 
Courts established in British India, and of,so many of the Members 
of the Executive Council of Our said Governor-General as may 
conveniently be assembled. 

Our said Governor-General ‘shall take the Oath of Allegiance and 
-the Oath for the due execution of the Office of Our Governor-General 
of India, and for the due and impartial administration of Justice in 

the forms hereto appended ; which Oaths the said Chief Justice for 
the time being or, in his absence, the Senior Judge of one of Our 
said High Courts shall, and he is hereby required to, tender and 
administer unto him. 

IJ. And We do authorize and require Our said Governor-General 
‘from time to time, by himself or by any other person to be authorized 


1 See Zhe Gazette of India, June 11, 1921, pp. 850-51; the 
Government of India Notification No. 1552, June 8, 1921. 
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by him in that behalf, to administer to every person who shail be~ 
appointed by Us by Warrant under Our Royal Sign Manual to be a 
Governor of one of Our presidencies or provinces in India, and to 
every person who shall be appointed to bea Lieutenant-Governor or 
a Chief Commissioner, the Oaths of Allegiance and of Office in the — 
said forms. 

Ill. And We do authorize and require ‘Our said Governor- 
General from time to time, by himself or by any other person to be 
authorized by him in that behalf, to administer to every person who 
shall be appointed by Us by Warrant under Our Royal Sign Manual or 
by the Secretary of State in Council of India to be a Member of the 
Governor-General’s Executive Council or a Member of a Governor’s 
Executive Council, and to every person who shall be appointed to be 
a Member of a Ljieutenant-Governor’s Executive Council, and to: 
every person whom any of Our said Governors shal! appoint to be a 
Minister, the Oaths of Allegiance and of Office in the said forms. 
together with the Oath of Secrecy hereto appended. 

IV. And We do further direct that every person who under these 
instructions shall be required to take an Oath, may make an afirma- 
tion in place of an Oath if he has any objection to making an Oath. 

V. And We do hereby authorize and empower Our said 
Governor-General in Our name and on Our behalf to grant to any 
offender convicted in the exercise of its criminal jurisdiction by any 
Court of Justice within Our said Territories a pardon either free or - 
subject to such lawful conditions as to him may seem fit. 

VI. And inasmuch as the policy of Our Parliament is set forth 

in the Preamble to the said Government of India Act, 1919, We do. 
hereby require Our said Governor-General to be vigilant. that this. 
policy is constantly furthered alike by his Government and by the 
local Governments of all Our presidencies and provinces. 
. VII. In particular it is Our will and pleasure that the powers of 
superintendence, direction and control over the said local Govern- 
ments vested in Ovr said Governor-General and in Our Governor- 
General in Council shall, unless grave reason to the contrary appears, 
be exercised .with a view to furthering the policy of the local 
Governments of all Our Governors’ provinces, when such policy finds 
favour with a majority of the Members of the Legislative Council of 
the province. 


VIII. Similarly, it is oe will and pleasure that Our aids 


Governor-General shall use all endeavour consistent with the 


fulfilment of his responsibilities to Us and to Our Parliament for the =f 


welfare of Our Indian subjects, that the administration of the matters 


& 
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committed to the direct charge of Our Governor-General in Council 
may be conducted in harmony with the wishes of Our said subjects 
as expressed by their representatives in the Indian Legislature, so far 
as the same shall appear to him to be just and reasonable. 

IX. Foraboveall things it is Our will and pleasure that the plans 
laid by Our Parliament for the progressive realization of responsible 
government in British India as an integral part of Our Empire may 
come to fruition, to the end that British India may attain its due place 
among Our Dominions. Therefore We do charge Our said Governor- 
Generali by the means aforesaid and by al! other means which may to 
him seem fit to guide the course of Our subjects in India whose 
governance We have committed to his charge so that, subject on the 
one hand always to the determination of Our Parliament, and, on the 

other hand, to the co-operation of those on whom new opportunities 
‘of service have been conferred, progress toward such realization 
may ever advance to the benefit of all Our subjects in India. 

X. And We do hereby charge Our said Governor-General to 
communicate these Our Instructions to the Members of his Executive 
Council, and to publish the same in such manner as he may think fit. 
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PROVISIONS OF THE GOVERNMENT OF INDIA 
(LEAVE OF ABSENCE) Act, 1924, 


(Section 1 of the Government of India (Leave of Absence) Act, 
1924, has been incorporated in the Government cf India Act as 
Sections 86 and 87 with the consequential changes in the latter Act ; 
similarly, Section 2 of the former Act has been incorporated in the 
latter as its Sub-sections (4) and (4A) of Section 92.) 

86. (1) The Secretary of State in Council may grant to the 

Governor-General and, on the recommendation of the 


Power to wage 3 : : Ail ; ‘ 
prantleave Gov ernor-General in Council, to the Commander-in- 
of absence Chief, leave of absence for urgent reasons of public 
to Governor- —. : ‘ 

General. interest, or of health or of private affairs. 


(2) The Secretary of State in Council may, on the 
recommendation of the Governor-General in Council, grant.to a 
Governor, and the Governor-Geheral in Council, or a Governor in 
Council or a Lieutenant-Governor tn Council, as the case may be, may 
grant to any member of his Executive. Council (other than the 


1See Zhe Government of India Act published by the Government 
of India, pp. 1i8¢, 1186 and 119; also pp. 122-23; also pp. 2284 
and 2286. 
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Commander-in-Chief) leave of absence for urgent reasons of health or 
of private affairs. 

(3) Leave of absence shall not be granted to any person in 
pursuance of this section for-any period exceeding four months nor 
-more than once during his tenure of office : 

Provided that the Secretary of State in Council may, if he 
thinks fit, extend any period of leave so granted, but in any such 
case the reasons for the extension shall be set forth in a minute 
signed by the Secretary of State and laid before both Houses of © 
Parliament. 

(4) Where leave of absence is granted to any person in pursuance 
of this section, he shall retain his office during the period of leave as 
originally granted, or, if that period is extended by the Secretary of 
State in Council, during the period as so extended, but, if his absence 
exceeds that period, his office shall be deemed to have become vacant 
in the case of a person granted leave for urgent reasons of public 
interest as from the termination of that period and in any other case 
as from the commencement of his absence. 

(5) Where a person obtains leave of absence in pursuance of this 
section, he shall be entitled to receive during his absence such leave- 
allowances as may be prescribed by rules made by the Secretary of 
State in Council, but, if he does not resume his duties upon the 
termination of the period of the leave, he shall, unless the Secretary of 
State in Council otherwise directs, repay, in such manner as may be 
so prescribed as aforesaid, any leave allowances received under this 
sub-section, 

(6) If the Governor-General or the Commander-in-Chief is 
granted leave for urgent reasons of public interest, the Secretary of 
State in Council may, in addition to the leave allowances to which he 
is entitled under this section, grant to him such further allowances in 
respect of travelling expenses as the Secretary of State in Council may 
think fit. 

(7) Rules made under this section shall be laid before both 
Houses of Parliament as soon as may be after they are made. 

87. (1) Where leave is granted in pursuance of the foregoing 


ie section to the Governor-General, or to the Commander-in- 
cting: 


appoint- Chief, or to a Governor, a person shall be appointed to. 
barbs the actin his place during his absence, and the appointment 
absence shall be made by His Majesty by warrant under the 
of the 4 : - 

Governor- Royal Sign Manual. The person so appointed during 


General, etc. 


on leave, the absence of the Commander-in-Chief may, if the 


Commander-in-Chief was a member of the Executive — 
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Council of the Governor-General, be also appointed by the Governor- 
Genera! in Council to be a temporary member of that Council. 

(2) The person so appointed shall, until the return to duty of the 
permanent holder of the office, or, if he does not return, until a 
- successor arrives, hold and execute the office to which he has been 
appointed and shall have and may exercise all the rights and powers 
thereof and shall be entitled to receive the emoluments and advan- 
tages appartaininge to the office, foregoing the emoluments and 
advantages (if any) to which he was entitled at the time of his being 


appointed to that office. 


(3) When during the absence on leave of. the Governor-General 

a Governor is appointed to act in his place, the provisions of this 

section relating to the appointment of a person to act in the place of a 

Goyernor to whom leave of absence has been granted in pursuance of 

the foregoing section shall apply in the same manner as if leave of 
absence had been so granted to the Governor. 

92. (4) Until the return to duty of the member so incapable or 

absent, the person temporarily appointed shall kold and » 

a AU ALY. execute the office to which he has been appointed, and 


in the office shall have and may exercise all the rights and powers 
of members 


of an thereof, and shall be entitled to receive the emoluments 
aaah and advantages appertaining to the office, foregoing the 


emoluments and advantages (if any) to which he was 
entitled at the time of his being appointed to that office. 

(4a) When a member of an Executive Council is by infirmity 
or otherwise rendered incapable of acting or attending to act as such 
“and a temporary member of council is appointed in his place, the 
absent member shall be entitled to receive half his salary for the 
period of his absence, 


MONTHLY RATES OF LEAVE ALLOWANCES PAVABLE 1 


RS.2A SPs 

Governor-General Gia re . 6,000 .0 Q 
Commander-in-Chief and Governors einer than the 

Governors of the Cental Provinces and Assam ... 4,000 0 9 

Governor of the Central Provinces Rice esd O00. 0 2 

Governor of Assam asi Ak ae ees, Ue G 


1 Schedule to Rules under Section 86. of the Government of India 
Act, See pages 228a@ and 2286 of The Government of India He 
published by the Government of India. 
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RS.) Aye. 

Member of the Governor-General’s Executive Council ... 3,335 5 4° 
Member of the Executive Council of the Governor of | 

Bengal, Madras, Bombay or the United Provinces ... 2,666 10 8 
Member of the Executive Council of the Governor of the 

Punjab, Bihar and Orissa; or Burma “fe 2,000 nea rey 
Member of the Executive Council of the Governor of the 

Central Provinces... 2,000 0 =0 
Member cof the Executive Goi of fhe. Governor f 

ASSaTRe =: ves =e oe 3 ee B75 0a 
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AMENDMENTS TO ELECTORAL RULES. 


Rules for the election of members of the Council of State, the 
Legislative Assembly and the provincial Legislative Councils have 


recently 2 (July, 1925) been amended in respect of the clause dealing © 


with the general qualifications for election, as follows :— 

‘Sub-Rule 2 of Rule 5 of the Electoral Rules for the two Chambers 
of the Indian Legislature :—A person against whom a conviction by 
a criminal court, involving a sentence of transportation or imprison- 
ment for a period of more than one year, is subsisting, shall, unless 
the offence of which he was convicted has been pardoned, not be 
eligible for election for five years from the date of the expiration of 
the sentence, provided that on an application made by a person dis- 
qualified under this sub-rule and with the previous approval of the 
Governor-General in Council the Local Government of a province 
may, by order in this behalf, remove the disqualification in respect of 
eligibility of such person for election as a member of either Chamber 
of the Indian Legislature to represent any constituency within that 
province. 

Sub-Rule 2 of Rule 5 of the Provincial Electoral Rules :—A person 
against whom a conviction by a criminal court, involving a_sentence 
of transportation or imprisonment for a period of more than one year, 
is subsisting, shall, unless the offence of which he was convicted has 
been pardoned, not be eligible for election for five years from the 
date of the expiration of the sentence, provided that on an applica- 
tion made bya person disqualified under this Sub-Rule and with 


1-See The £ ent (dak edition) of October 26, 1925. 


2 See the Government of India (Home Department) Notifications 
of 23rd July and 24th October, 1925. 
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the previous approval of the Governor-General-in-Council, the 
Local Government may remove the disqualification by order in this 
behalf. ~ 

A sentence of more than one year’s imprisonment must now have 
been imposed before there is any disqualification, and further it is 
open to the Local Government, with the approval of the Governor- 
General-in-Council, on consideration of the cireumstances of any 
individual case, to remove the disqualification. The rules require 
an application by the person disqualified, but any person, who 
desires to stand for election for any of the Local Councils or for 
either Chamber of the Indian Legislature, has only to address the 
Local Government, and ina written application give particulars of 
the sentence which constitutes a disqualification in his case and say 
that he wishes to stand for election and ask that the disqualification 
may be removed. The Local Government will then be in a position 
to consider the circumstances of the conviction in his case by the 
amendments which have been made.’ 
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ered, 115, 1297. 
Banerjee, J..C., 292. 
Banerjee, Sir Pramada Charan, 

398. 
Banerjee, Dr, 

3512, 4152. 
Bank of England, 225, 376. . 
Basu, Bbhupendranath, 225, 2267. 
Bencoolen, Presidency of, 10. 


tend- 


PoIN. 5260-266, 


488 INDEX 
Bengal Legislative Council, . 
composition of, 31; special 


qualifications for election to, 
45; qualifications of electors 
for, 82-88; procedure — for 
legislation in, 211-213; 
the Ministers’ salary, 330. 
Berar, 383. 
Besant, Dr. Annie, 137. 
Bihar and Orissa, 385. 


Bibar and Orissa Legislative | Canning, Charles John Viscount, 


Council, 
composition of, 32-33 ; 
special qualifications for 
election to, 46-47. 

Bills, 

' assent of Governor-General to, 
136, 159 ; assent of the. head 
of a local Government to, 
159-160 ; rules relating to the 
reservation of, 466-467. 

Bishops, appointment of, 406; 

_. Salaries and allowances of, 406. 

Blackett, Sir Basil, 238%, 239. 

Board of Control, 214- 215. 

Board of six Commissioners, 214- 

215. 
Bombay, 10. 
Bombay Legislative Council, 
composition of, 31; special 
qualifications for election to, 
44-45; qualifications of 
electors for, 98-103. 
Bona Vacantia, 374. 
Boundaries, of provinces, power 
to declare and alter, 312. 
Bourinot, Sir J. G., 87. 
. Brand, R. H., 62. 
British Baluchistan, Chief Com- 
missionership, 29, 284, 353-354. 
British India, definition ef Sig 
provinces of, 29, 

British Parliament, 1, 4. 426-427. 

Bryce, Viscount, re 3942, 430. 

Burah, Empress vs., 527. 

Burgess, J. W., 131. 

Burma, 29, 316. 

Burma _ _ Legislative 
composition of, 34. 
Burns, C. Delisle, 2297. 

Business, 

arrangement of, 170; list of, 171. 


Council, 


fe 
and 


C 


Cabinet Ministers, exclusion of, 
from Parliament, 325. 


'- Canada, 16317. 27: 
Candidate, 


FE nomination of, 108 
109 ; death of, before poll, 110. 


274, 289-90. 


| Capital expenditure on irrigation 


works, 388-389, 438-439. 
Central Government, Montagu- 
Chelmsford Reforms and, 148. 
Central Provinces Legislative 
Council, 
composition of, 33-34; 
special qualifications for 
election to, 47-48. 
Central subjects, rules relating to 
“expenditure on, 468-469; see 
also Subjects. 
Chakravarty, Byomkes, 8772. 
Chamberlain, Austen, 224. 
Chamber of Deputies, 17. 
Chandavarkar, Sir Narayan, 
39872. 
Chaplains, 407. 
Charter Act of 1793, 11, 267, 277. 
Charter Act of 1833, 11 and note, 
OY 2 AV Se 
Cliarter Act of 1853, 277. 
Chatterjee, A. C., 2342. 
Chelmsford, Lord, on the Re=. 
forms, 409- 410, 418. 
Chesney, Sir George, 215, .2282, 
273, 289n. 

Chief Commissioners, 
ment of, 353-354. 
Chief Commissionerships, 29, 353- 
354 ; Legislative Councils in, 

how constituted, 354. 

Chief Courts, 404. 

Chiptamagh -se-cres 
430. 

Chirol, Sir Valentine, 1487, 243, 
246. 


421n, 424, 


Church of England, 408. 
Church of Scotland, 408. 
Civil Service Commissioners, 366. 


> 


appoint- 


INDEX 


Civil Services, 
Joint Report on, 356; rights 
and privileges of, 357-360 and 
notes; Joint Select Com- 
mittee on, 360-361 ; classifi- 
eation of, 373. 
‘Classification ‘of subiects, 162, 
306, 432 ; how made,-350-351, 
Clavering, General, 270. 
Closure, 169-170, 199. : 
Collective responsibility of Minis- 
' ters, not much «encouraged, 
_ 421-423. 
Committee on Division of Func- 
tions, 1607, 3017, 312, 323. 
Committee on Public Accounts, 
' central, 186; provincial, 208,348. 
Committee on Financial -Rela- 
tions, 381-382. : 
-Committee on the Home 
Administration of Indian 
porate, 215, 216; 222.-223; 2277; 
Zoee PAU 234 2098 SAQS 
Communal representation, 
in Legislative Assembly, 18; 
in Council of State, 26% 
Legislative Councils, 36. 
Communications between 
- Governor-General and 


the 
either 


Chamber of the Indian Legis-- 


lature, 198. 
‘Congress, 6. 
Consolidated Fund, 144. 
Consolidated Fund charges, 143. 
Consolidated Revenue Fund 
. (Canada), 147. 
Constituencies entitled to repre- 
sentation, 
in Legislative Assembly, 18 ; 
-in Council of State, 25-26. 
Constitutions, rigid and flexible, 
3H. 
Constitution of British India, 
_ meaning of, 1; conventional 
elements in, 2 and note ; salient 
features of, 1-14. 
Constitution of the United States, 
3, 7 and note. 
Constitution of a new Governor’s 
province, 351-352. 
Constituencies, plural-member, 
111-112.. 


| Councit of India, 


| Council of State, 
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Controller of the Currency, 388. 

Coorg, Chief Commissionership, 
29, -353-354; Legislative 
Council in, 29”, 355. 

Corrwallis, Lord, 270. . 

Correspondence, see Illicit corres- 
pondence. 

Corrupt practices, 41, 123 ; 
minor, 123-124; the last two 
elections and, 127-128. 

Cost of HomeAdministratiog, 235; _ 


Joint Report on, 235-236 ; 
‘Crewe Committee on, 236- 
23/-7~. Joint = “Select oCom- 
Mictee= Olly. 57. ampT eset 
arrangement relating to, 
237-239. 


Cotton, H.E. A., 206. 
Cotton goods, import duty on, 
_ 260-261. 


origin of, 216; constitution 
of, 216-217;  functions— of, 
218-219 ; President and 
Vice-President of, 219; pro- 


cedure at meetings of, 219; 


Committees of, 220; utility 
Of. 221-229 :;. the late ~Mr. 
B- N.- Basu © on, 225-226 ; 


- Joint Select Committee on, 
226; and the expo of 
Indian. revenues, . 227-228 ; 
an anachronism, 998- 229, 


coustitution of, 23-26; . dura- 
tion of, 27 ; President OL Ase. 
Chairmen ~.of, 28; special 
qualifications for election tO; 
42-43; qualifications of 
electors for,. in different pro- 


vinces, 54-64; summoning 
of, 165; time of meetings 
Of, .:.665-> and. the Indian 
budget, 143. 
Council Secretaries, 299, 335- 
336; advantages and. dis- 


advantages of the appointment 
of, 300-701. 

Crewe, Marauess of, 2167. 

Crewe Committee, see Committee 
on the Home Administration of . 
Indian Affairs. 
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Curtis, Lionel, 105, 1527, 411. 
Curzon, Lord, 260, 2672, 2767, 
284-285. 


D 


Dalal, Sir Dadiba, 234. 

Darjeeling District, 352. 

Debate, limitation on, 131-132. 

Decentralization Scheme of 1870, 
379, 

Delhi, Chief. Commissionership, 
29, 353-354. 

Department, © 
Stores, 234; Indian Students, 
234; Foreign and _ Poltical, 
2/1;:: 284, = 285,°-300%2 “Army, 
285-286, 300; Home, 286; 
Legislative, 287; Railways 
and Commerce, ‘287 : ; Indus- 
tries and Labour, - 287 ; 
Education, Healt h and 
Lands, 288; Finance, 288; 
Military Finance, 288. ; 

Departmental system, 
tion of, 290. 

Deputy-Governor, 
of, 272. 

Derby, Earl of, 221-222, 3757. 

Despatch, first, on Indian Consti- 
tutional Reforms, 322. 

Devolution Rules, 1, . 431-459 ; 
Appendix B. 

Dicey,. ‘Prof, “A. V.,.°37; 5. and 
note, 6, 136, 144, 1627, 264. 

Distribution of elected members 
in Legislative Councils, 35. 

Dominion affairs, Imperial 
interference in, 263-264. 

Donald, J., 2057. 

Dyarchy, 14, 411 and _ note; 
working of,, 413-425; an 
inherent defect in, 415-416. 


introduc- 


appointment 


E 
East India Company, 214, 217, 


242. 


Ecclesiastical establishment, 406- | 


408. 
Education, Health and Lands, 
Department of, 288. | 


| Election petition, 


-INDEX 


| Egerton, Prof. H. E., 87, 141. 


Election, general qualifications 
for, 39- 42 ; grounds for voiding, 
1252126... * 

Election agents, 118 ; 
accounts of, 120. 

Election Commissioners, 41-42, 
50, 1255 report of, 2126-1277 
procedure on the report of, 
126-127. 

Election Court, 124. 


Election expenses, 
return of, 118-120; maximum 
scale of, 120. 
Election offences, 12D 
bribery, 121-122 ; treating, 
122;* undue influence, 122; 
personation, 123 ; publication 
of false statements, 123.5; 
unauthorized - expenditure, 
123; consequences of, 126-_ 
Re hee 


contents of, 
125; withdrawal. of, 125; 
deposit of security in con- 
nexion with, 125. 

Elections, 


notification for, 107- 108 ; proce- 
dure at, 1l1- 113 ; ; regulations 
regar ding the conduct of, 
1932 114; multiple, 115-116 ; 
malpractices in connexion 
with, 121-124. 
Electoral Regulations, 53. 
Electoral roll, preparation of, 52. 


Electoral Rules, 12; Amend-- 
ments to, 484-485. 
| Electoral system, nature of, 
104-106. 
| Electors, 


qualifications of, 

for Council of State, 54-64 ; 
for Legislative Assembly, 
65-81; for Bengal Legis- 
lative Council, 82-88 ; for 
the United Provinces 
Legislative Council, 88-— 
93 ; for Madras Legislative 
Council, ~— 94-98 ; for 
Bombay Legislative 

. Council, 98-103. - 


INDEX 


Emergency expenditure 

authorization of, 
by Governor-General, 147; 
by the Governor, 153-154. 

English constitution, characteris- 
tics of, 3 and note. 

Excess contributions in case of 
emergency, 387, 437. 

Excess grants, 196. 

Executive Council of the Gover- 
nor, procedure at meetings of, 
320-321 ; nature of, 321; legal 
immunities of the members of, 
321; oaths by the members of, 
321; salaries of the members 
of, 322. 

Executive Council of the Gover- 
nor-General, evolution of, 277- 
278; present constitution of, 
278-280 ; salaries of the mem- 
bers of, 280-281 ; procedure at 
meetings of, 281-283 ; working 
of, 289-296 ; Royal Commission 


upon Decentralization on the | 


working of, 
of, 296-298 ; unity of, 297-298, 

Expenditure on central and Re- 
served subjects, rules relating 
to, 255-256. 

Explanation, 166. 

Extraordinary method of legis- 
lation, 137-138, 155-156 ; Joint 
Select Committee on, 138-139, 
156 ; exercise of, 139-140. 


F 


Famine Insurance Fund, 389-399, 
440, 458-459. 

Fazl-ul Huq, A. K., 414. 

Federalism, definition of, 6. 

Finance Act, annual passing of, 
off, ie 

Finance Bill of 1923, 139. . 

Finance Department (central), 
268. 

Finance Member, 288. 


Financial arrangements, exist- 
ing, 383-384, 434-441. 
Fiscal policy of India, Home 


Government’s attitude towards, 
259-261. 


294-296 ; nature * 


497. 


Foreign and Political Depart- 
ment, séé Department. 

Brance; 71927. 

Franchise Committee, 417. 

Francis, Mr., 270. 

Freedom of speech, 130-132; 
limitations on, 131-132. 

Functions of Government, pre- 
Reforms distribution of, 304- 
305. 


G 


General constituency, basis of 


franchise in, 51-53. 


| Ghosh, Justice C. C., 205-2067. 


Ghosh, N. N., 276. 

Ghuznavi, A. K., 414, 424. 

Ginwala, P. P., and non-votable- 
expenditure (central), 145. 


| Gladstone, W. E., 3257, 350. 


Government of India, present 
Executive Departments of, 
233+; and provincial Govern- 
ments, relations between, 302- 
312; and provincial Govern- 
ments, financial arrangements 
between, 374-384; provincial 
contributions to, 385-386. 

Government of India Act, defini-. 
tion of, 17. 

Government revenues, payment 
of, into public account, 388, 
436. 

Governor, the, duties. and res-- 
ponsibilities of, 317; Royal 
Instructions to, 317-319, 333, 
476-478 ; salary of, 317; legal. 
immunities of, 319 ; Executive 
Council of, 319; relation of, to 
-Ministers, 331-333, 420-421 ;. 
position of, in the Government 
of a province, 340-341. 

Governor-General, 265; history 
of the office of, 266-267 ; pusi- 
tion of, 267; salary of, 268 and 
note ; High Court’s jurisdiction 
over, 268; powers of, 268-273 ; 
origin of the over-riding power 
ot. 270; powers of, during 
absence from his Council, 271 ; 
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_and Foreiga Department, 271 ; 
prerogative of mercy of, 271- 
272; powers of, regarding 
some Indian appointments, 
272-273 ; Royal Instructions to, 
271-272, 274, 311, .479-481 ; 
and Deputy-Governor,. 272 ; 
and. Cotacil* Séceretaries; 273: + 
duties and responsibilities of, 


273; relations of, with the 
Secretary of State, 273-274 ; 
oaths by, 275. 
“Governor-General in Council, 
276 ; . 
control of, over the Army, 


286; restriction on the 
power of, to make war or 
treaty, 298; see Govern- 
ment of India. 
“Governor in Council, business of, 
336. 
‘Governor’s Legislative Council, 
composition of, 30; duration of, 
36; President and Deputy 
President of, 36-38; Chair- 
men of, 38; budget of, 148 ; 
financial powers .of, 150; 
- language in, 200 ; procedure 
for legislation in, 209-211. 
“Goveraors’ provinces, 28, 315; 
inequality of status of, 316-317. 


Goschen, Mr. (afterwards Vis- 
count), 325. 
“Grants, . 
voting of, 195; Excess, 196, 
203; Supplementary, 196- 
197, 203-208. 
H 
Hailey, Sir Malcolm, 145, 288. 
Harcourt, Sir William, 3257. 
Harkishan Lal, Mr., 412, 417, 


426. 
Hastings, Warren, 266-267, 270.- 
Hayward, Sir Maurice, 412. 
High Commissioner for India, 


231-234, 249, 309; appoint- 
ment of, 233; duties of, 233- 
234, 
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INDEX 


High Court of Justice in England, 
404, 

High Courts, 395-397 ; 
constitution of, 397-399 ;_ sala- 

ries, etc., of Judges of, 399- 
400; vacancies in, 399; 
jurisdiction of, 400-401 ; 
powers of, with respect to 
subordinate courts, 401; 
exemption from jurisdiction 
of, 402. 

Hill Tracts of Chittagong, Kr oe 

Hilton Young, E., 2057, 207. 

Holland, Sir Thomas, 292, 293. 

Home Department, see Depart- 
ment. 

Home Government, and Govern- 
ments in India, pre-Reforms 
relations between, 240-245 ; 
present relations between, 245- 
262. 

Home Member, 301. 

House of Assembly, 161722 

House of Commons, 16, = Wet ‘141, 
426. 

House of Lords, 427. 

House of Representativ es, 16, 17. 


Hunter, Sir William, 2737, 289, 
291n, 376-377. 
I 
Ilbert, Sir Courtenay, 27, 1337, ~ 
173, 175, 21712, 2627, « 2687 
270, 272, 276”, 395”, 4007, 
4012, 4057. 


Illicit correspondence, 403-404. 
Imperial Branch of the Civil 
Veterinary Department, 469. 

Impérial Customs Service, 469. 

India, definition of, 1. 

India Office, 225; organization 
of, 229-230. 

Indian Agricultural Service, 469. 

Indian Arms Rules, 1920, 384. 

Indian Association, Secretary to, 
328. 

Indian Audit and Accounts oer- 
vice, 469. 

Indian Budget, 140. 


INDEX 


Indian Civil Service, 365, 469 : 
rules for admission to, 366- 
372 ; Indians in, 372; offices 
reserved to, 474-475. 
Indian Courts, power of, 5. 
Indian Educational Service, 469. 
Indian Foreign Service, 469. 
Indian Laws, removal of doubts 
as to the validity of, 160-162. 
Indian Legislature, definition 
of, 42, 15; in comparison with 
the South African  Parlia- 
ment, 6; powers of, 132-139 ; 
language in, 166; Committees 
of, 183 ; procedure for legisla- 
tion by, 187-194; conference 

between two Houses of, 193- 

194; and the provisions of the 

Government of India Act, 475- 

_ 476. 

Indian legislatures, non-sovereign 
law-making bodies, 5, 5-67 ; 
freedom of speech in, 130-132 ; 
Rules and Standing Orders for 
regulating business in, 164. 

Indian Medical Service, 346, 434, 
469. 

Indian National Congress, 2267. 

-Indian Police Service, 469. 


Indian Retrenchment Committee, 


[Re pea 
Indian revenue accounts, 
to be annually laid before Par- 
liament, 263. 
Indian Service of Engineers, 469. 
Inferior Civil Courts, 404-405. 
Inferior Criminal Courts, 405. 
Instructions, 
to Governors, 476-478. 
to Governor-General, 
481, 
Interpretation Act of 1889, 17. 
Iyengar, A. Rangaswami, 2297, 
2457. 


479- 


J 


ae 


493: 


Committee, 
quoted, 21, 24, 257,362, 37x, 
138, 143, 146, 151 and note. 
156, 226, 237, 248-250, 253. 254, 


Joint Select 


297, -260, 261, 278-2807: 290; 3083 


209-311, 319; 323, 325,332 :4337; 
340, 3417, 342, 360, 384, 586,. 
420. 
Judicial Commissioners, 404. 
Juries and assessors, 405. 


K 


Karnani, Rai Bahadur Sukbhlal,. 
oes 

Keith, Prof. A. Berried ale, 15€7,. 
223-224, 227. 

Kelkar, N. K., 4167. 


L 


Lancashire, 259. 
Law Member, 287. 
Leacock, Dr. Stephen, 163. 
Lee, Viscount, of Fareham, 3627. 
Lee Commission, 358, 363, 37272, 
Bia: 
Legislation, procedure for, in the 
Indian Legislature, 187-194 ; in 
a Governor’s Legislative 
Council,” . 209-211; in ~the 
Bengal Legislative Council, 
211-213. 
Legislative Assembly, 
duration of, 16 ; composition of,. 
17-18 ; President of; 20-21 ; 
Deputy President of, 20-21; 
Chairmen of, 22; special 


qualifications for election to,. 
43; qualifications of electors. 


for, in different provinces, 


65-81 ; summoning of, 165 ; 
time of meetings of 166; power 
of, in regard to the granting 


of supplies, 142-143. 


we 


~ Jayvat Narain, Pandit, 4217. -Legislative Department, see 
Joint Committee, 185-186. Department. 
Joint deliberation, principle of, | Legislative Rules, 1z. 
not always observed, 413-414. Lieutenant-Governorship, © 352- 
Joint families, electoral rule | 353; Legislative’ Council in, 
relating to, 64. S04 ee 
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Lloyd, Sir George, 412. 

Local. Government (Borrowing) 
Rules; 391, 459-460, 

Local Governments, 
duty of, to supply information, 

312, 432; business of, how 
transacted, 336-342; agency 
employment of, 350, 440. 

Local Legislatures, powers of, 
357-159. 

Local Legislatures (Previous 
Sanction) Rules, 463-465. 

Low, Sir Sidney, on the English 
constitution, 3. 

Lowell, Professor A. L., 122, 12472, 
1367, 141, 1437, 1447, 16572, 169, 
175, 2052, 2627, 268, 3297, 349, 
396, 419. 

Jytton; Lord =.- (Governor of 
Bengal), 150-151 and _ notes, 
153-154 and notes, 328, 334- 
335 and note, 414. 

Lytton, Lord (Governor-General), 
269, 370,2379. 


M 
Macdonald, J. Ramsay,. 2247, 
226.) - 2287, 2432, 267, 2682, 


275n, 2762, 3652. 
Madras, Presidency of, 10. 
Madras Legislative Council, 
composition of, 30-31; special 
qualifications for election to, 
43-44 ; qualifications of electors 
for, 94-98. 
Maitland, F,W., 398. 
Marine, Royal Indian, 
functions of, 1337, 
Marriott, SirJ. A. R., 3 and note, 
82, 272, 217, 325 and note. 

Matters affecting both Reserved 
and’ Transferred subjects, 341-— 
342, 433. 

Maxwell, Sir Peter Benson, ser 

May, Sir T. Erskine, 124, 131, 
132, 1367, 1777, 203, 204 

Maynard, Sir John, 412, 

Mayo, Lord, 376, 379. 

McCarthy, F. 145. 

Meston, Lord, 382. 


133-134 ; 


INDEX 


Meston Committee, 382, 385, 386, 
- 38872. 


Metropolitan Deer in India, 
407, 


Meyer, Sir William, 234, 41. 
Military Finance Department, 
288. ; 

Milig-J2 mip ese: 


Minister, the, 
method of appointment of, 
322-324 ; tenure of office by, 
324; salary of; -325 = * is’ the 
salary of, totally refusa- 
ble? 326-331 ; want of con- 
fidence in, how to express, 
328-329 ; vote of censure on, 
how to pass, 328-329; the 
salary of, in Bengal, 330; 
the law relating to the salary 
of, indefinite,.= 3319 -72-n.0 
Governors, relations between, 


331-333, 420-421; and the 
public services, relations 
between, 416-420; collective 
responsibility of, not. much 


encouraged, 421-423; and 
the Finance Department, 
relations between, 423-425, 


Misdemeanours, certain acts to 

- be, 403-404. 

Mitra, H. N., 2617, 4267. 

Mitter, Dr: Dwaraka Nath, 206. 

Monson, Colonel, 270. 

Montagu, E. S., 243,. 260, 261, 
324, 3267, 3572, 414%, 426-427,. 
430, 

Moore, W. H., 364. 

Morley, Lord, 2437, 2757. 

Motion for adjournment for dis- 


cussing .a matter of urgent 
public importance, 176-180, 
199: . 


Motions, 167 ; 
repetition of, 1673; rules as to 
amendments to, 168. 
Muddiman Committee, 4127. 
Mukherjee, Sir Ashutosh, 3987. 
Mukherjee, Prof. Panchanandas, 
102, -11m2, 218, ~ 221m, .222n, 
2432, 2670, 2770, 2907, 302n, 
3702, 3752, 3792. 


INDEX 


‘4 


Munitions Fraud Case, 
ccnstitutional ‘significance of, 
292-294, 298. 
Mysore, 354. 


N 


National Conference, 430. 
. Nomination, deposit on, 109-110. 
Nomination paper, form of, 128- 
429; 
Non-co-operation movement, 413. 
Non-official (Definition) Rules, 
467. 
Non-votable heads of expendi- 
ture, 
central, 142-143; contrasted 
with the English Consoli- 
dated Fund charges, 143 ; 
Mr. Ginwala’s resolution 
on, 145. 
North, Lord, 22. 

Northbrook, Lord, 2747. 
North-West Frontier Province, 
,\Chief Commissionership, 

284, 353, 354. 


a3 


O 


Oath, taking of, by elected or 

nominated members, 116. 
Oath of allegiance, 275, 

form of, 275. 

Oath of office, 275, 321; ferm of, 

275. 

Oath of secrecy, 298, 321; fori 
B01, 298. : 
Offices -reserved to the Indian 

Civil Service, 474-475. 
Official 6loc, and ministerial res- 

_ ponsibility, 421. 

Ogg, FS A.-3967., 

Oudh, Chief Court in, 4047. 


315 


24 


Palmerston, Viscount, . 2187, 
221n. 
Parliament, attitude of, 
towards Transferred subjects, 
426-427, | | 


; Public Services, 
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Peel, Sir Robert; 3257, 

Pitt’s Act, see East India Com- 
pany Act, 1784, under Act. 

Plural voting, principle of, 106. 

Points of order, decision of, 163. 

Polling Officers, 115, 

Port Blair, 285. 

Power to order withdrawal, 169. 

Preamble to the Government 
of India Act, 1919, 431, Appen- 
dix Ay 

Presiding Officer, 114-115. 

Princes Protection Bill, 139-140. 

Privy Council, 

Judicial Committee of, 5, 395- 
396 ; appeals to, 395-396. 
Procedure regarding legislation 

in both Chambers, 192-193. 
Prorogation, 165, 200. 
Provincial borrowing, 390, 
Provincial budget, 2v1. 
Provincial Civil Service, 373. 
Provincial contributions, 386-387, 

436-437. 

Provincial Finance Department, 


346; functions of, 346-349, 
441-444, 
Provincial Governments, central 


control over, 
305-312. 

Provincial loan accotgt, 388 and 
note, 438. 

Provincial Taxation, 392-393. 

Provisions of the Act, repealable 
or alterable by the Indian 
Legislature, 475-476. 

Public Service Commission, 361- 
365; Lee Commission on, 362- 
365. 


how exercised, 


regulation of 
the exercise of authority over, 
345-346 ; 433-434. 

Punjab Legislative Council, 

composition of, 32; special 

qualifications for election to, 

46. 


Q 


Queen Victoria, Proclamation 
“vby, 274. 
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Questions, 172-76 ; subject-matter 
of, 163; form and contents of, 
173-174; supplementary, 175. 

Quorum, 166, 200. 

Quota Committees, 369 and note. 


R 


Railways and Commerce Depart- 
ment, see Depart ment: 
Rajputana, 354. 
Raleigh, Sir Thomas, 2737. 
Redlich, Joseph, 2052. 
Reed, Sir Stanley, 266, 295. 
Reforms, working of, 
in the sphere of the central 
Government, 410-411; in the 
sphere of the provincial 
Government, 411-412. 
Reforms Enquiry (Muddiman) 
Committee, 1924, 412, 413, 414, 
423, 430. 
Registration as an elector, 
general conditions of, 49-51. 
Regulating Act (1773), see East 


India Company Act, 1773, 
under Act. | 
Representation of special) 

interests, 

in Legislative Assembly, 18; 

in Council of State, 26; 


in Legislative: Councils, 
36. 


Reservation of Bills Rules, 466- 


467. 

Reserved subjects, 

Secretary of State’s control 
over, 253=254 =r €nttat 
control over, 309-310; rules 
relating tc expenditure on, 
469-471 ; see Subjects. 

Resolutions, 180; form and 
contents of. 180-182 ; effect of, 

182. 


Returning Officer, 109, 112, 
113, 4114. 
Revenues of India, 374; appli- 


cation of, 374-375. 
Revocation of transfer, 351, 432. 
Royal Air Force, 285. 
Royal Commission on Decentra- 
lization, 294, 


‘INDEX. 


Royal Commission: on Indian 
Expenditure, 235, 237. 
Royal Commission on 

superior Civil Services, 
seé Lee Commisssion. 
Royal Indian Marine, 285. 
Do halen: Kumar Sankar, 
Roy Chaudhury, 
206, 


the 
= 3624 


Kiron: Sankar, 


| Rules relating to expenditure on 


central subjects, 468-469. 


' Rules relating to expenditure on 


Reserved subjects, 469-471. 


~Rushbrook Williams, Prof. L. F., 


1047, 13972, 


S 


Salisbury, Lord, 2742. 


Salt duty, 139. 
Sankaran Nair, Sir C. , 418. 


Sapru, Sir Tej Bahadur, st 5o3 Se 
3582, 3967, 3987, 4147, -421n, 

/ 430. 

| Scheduled Taxes Rules, 39272, 


393, 462-463. 
Seat, vacation of, 116-118. 
Seating of members, 166. 


| Secretary of State (for India), 


origin of the office of, 216; 
appcintment of, 217 ; Under- - 
Secretaries of State appoint- 
ed by, 217; correspondence 
between, and India, 220; 
salary of, 234-2352 ; powers. 
of, 240-262 ; control of, over 
Transferred subjects, 248- 
253 ; control of, over central 
and ‘Reserved subjects, 253-— 
262. 

Secretary of State in Council, 
rights and liabilities of, 262 ; 
power *6f;> =to =“buy, = etce: 
property, 262. 
Secretary of State for Dominion 
Affairs, 229. 
Selborne, Lord, 52. 
Select Committees, 471-474 ; 

composition of, 184-185. 

Setalvad, Sir Chimanlal, 412. 


Sex disqualification, condition 
of the removal! of, 50 ; removed 
in Madras and Bombay, 497. 

Sinha, Lord, 1447. 

>Spence, R. A., 300-301. 

Standing Committees, 471-474. 

Statutory Civil Service, 370. 

Statutory Commission, 427-428 ; 

Joint Select Committee on, 
428-429; appointment of, 
before 1929, 429-430. 

Strachey, Sir John, 227,°242, 290, 
3652, 3667. 3702, 3772, 3787. 

Strachey, Sir Richard, 375. 

Strangers, admission of, 169. 

Stringer, H., 292. 

Subjects, 
central, 162, 306, 445-447 ; 

provincial. 162, 306, 447-452 ; 
Reserved, 162, 306; Trans- 
ferred, 162, 306, 452-456; 
further transfers of, 351, 432. 
Subordinate Civil Service, 373. 
Subordinate Judiciary, 404-405. 


~ Superintendents and Class 1 of 
the Survey of India Depart- ‘| - 


~ ment, 469. 


Superior Staff of the Geological | 


Survey of India, 469. 
Supplementary grants, 196, 203- 
208. 


~ Supplies, how granted, 194-196, 


201-204. 
Suspension of transfer, 351, 432. 
Swarajist party, 413. ~ 
- System of divided heads, evolu- 
tion of, 379. 
System of separate purse, 
how far desirable, 425. 


| T 

Tariff Board, 260. 
Thakurdas, Purushotamdas, 
2352, 2387. . 


i Welby Commission, 


‘ sv 


INDEX 


497 


Transferred subjects, 


Secretary of State's’ control 
over, 248-252 ; central control 

' over, 308-309 ; rules relating 
to the temporary administra- 
tion: >of, 333-335 .7 46); 
temporary administration of, 
in Bengal and the Central. 
Provinces, 335 ; allocation of 
revenues for, 342, 440; rules 
relating to expenditure on, 
456-457 ; see also Subjects. 

Turkey, Sultan of, 227. 


U 


Under-Secretaries of State, 217; 
salaries of, 234-2357. 
Union of South-Africa, 6, 19, 28, 
Brae 
United Provinces 
Council, 
composition of, 32; special 
qualifications for election 
to, 45-46 ; qualifications of 
electors for, 88-93. 
United States, 6, 27. - 


Legislative 


Y. 


* Viceroy, title of, 266. 


Vincent, Sir William, 179, 300; 
3727. 
Voting, by voices or division, 
167. 
W 
Waite, C. S., 292. 


Wattal, P. K., 388x. 

Wedewood, Colonel, 430. 

Welby, Lord, 237. 

see Royal 
Commission on Indian Expen- 
diture. 

Willingdon, Lord, 414. 

Winterton, Lord, 261z., 
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